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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 10

IN THE MATTER OF:

INNER HYLEBOS, UPPER HYLEBOS,

TAYLOR WAY, AND EAST-WEST ROAD
PROPERTIES OF THE

COMMENCEMENT BAY NEARSHORE/TIDEFLATS
SUPERFUND SITE

PORT OF TACOMA,

RESPONDENT
Proceeding Under Sections 104 and 106(a)
of the Comprehensive Environmental

Response, Compensation, and Liability
Act, 42 U.S.C §§ 9604(a) and 9506 (a)"

ADMINISTRATIVE ORDER ON CONSENT FOR CERTAIN OF THE
. PROPERTIES TO BE TRANSFERRED UNDER THE
PUYALLUP TRIBE OF INDIANS SETTLEMENT ACT OF 1989
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v I. INTRODUCTION
;. 1. This Administrative Order on Consent ("the Agreement") is
é %1ssued by the Unlted States Environmental Protection Agency ("EPA")
? to. the Port of Tacoma ("the Port") pursuant to Sectlons 104 and
56 “106(a) of the Comprehen51ve Environmental Response,vCompensatlon,
_ 7_ and Liability Act of 1980 ("CERCLA“) 42 U.S.C. §§ 9604(a) and
° “9606(a), as amended regardlng the transfer of the Inner Hylebos
- ° Upper Hylebos Taylor Way, and: East-West Road Propertles within the
,10 HCOmmencement.Bay'Nearshore/Tldeflats Superfund.81te ("CB/NT Site").
l? ‘II. _JURISDICTION
12. 2.  This Agreement 'is issued pursuant to the authority
a;B.‘cdnferred on the:President-of theAUnited States by Sections 104 and
1: "106(a) of CERCLA, 42 U.S.C. §S§ 9604 and 9606(a), as amended. The_.
authorlty for Sectlon 106 (a) was delegated to the Admlnlstrator of
e the EPA by the Executive Agreement 12316, dated August 14, 1981, 46
H Egg. Reg. 42237; the authority for Section 104 was_delegated to the
e Administrator by Executlve Order 12580, dated January 23, 1987 52
V19 Fed. 3gg._2926. These authorltles were further delegated to the
“ EPA ﬁegional.Adminlstrators and the EPA Assrstant Admlnlstrator for
2t Solid Waste and Emergency Response‘by the EPA'Delegations Manual
** Sections 14-14, 14-14-A, 14-14-B, and 14-14-C. These authorities
23 are conferred on the EPA, Region 10, Chief, Superfund Branch, by
2 Regiqnal‘Order 1290.33, signed by the Regional Administrator on
?5 September 27, 1990. |
26 PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 3 .
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3. On August 27, 1988, the Puyallup Land Settlement Agreement.
("Settlement Agreement") was 51gned.. The Unlted States, the
PuYalluprTribe of Indiansn("the'Tribeﬂ), the State of;Washlngton,
and the Port are among tne parties to the Settlement Agreement.
The Settlement Agfeement proviaes that the Port will transfer
certain properties to thekaibe and will perform cleanup actions;
as necessary,in order to assure that such properties comply with
applicable federal and state'oontamination law and can be used for
commer01a1 and 1ndustr1al purposes. |

4.  Pursuant to the Puyallup Trlbe of Indians Settlement Act of
1989, 25 U.S.C. § 1773b ("the Settlement Act"), the Port agreed,
subject.to certain_conditions,'to transfer.to;the United States in
trust for the Tribe six jparqels of propertj (ﬁthe Settlement
Properties"), including the Inner Hylebos,-UpperoHylebos, East-West
Road and Taylor Way Properties ("tne Settlement Ptoperties subjeot
to this Agreement"). The Settlement Act pfovides that the transfer
of Settlement Properties is to be carried out in accordance with(
the SettlementaAgreement. Under the Settlement Act, the Tribe is
not'to be liable for the oleanup'costs or in an§”other manner for
contamination on Settlement Properties exoept-any contamination
caused by the Tribe's activities_after conmeyance of the Settlement
Properties to the Tribe. 25 U.S.C. § 1773b(b)(2). To implement
the Settlement Act's provisions regarding - compliance with
applicable federal and state law; EPA; the Washington State

Department of Ecology ("Ecology"), the Tribe, and the Port entered

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 4 .
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[linto a Memorandum of Agreement ("MOA™) on March 21, 1990.  The MOA

provides, in part, that implémentationrof_the-cleanup activities.
ﬂunder the-Setﬁlement.AgreehentIWillrbCCur under EPA énd;Ecology
!ove;éight, and that EPA-wiIl”bvérsee,iﬁplementation of apprbved
cleanup plans under'CERCLAvenforCement authorities.

i IIT. PARTIES BOUND

i 5.  Ihis Agreement shall apply to and be binding upon EPA, the

||Poxt: and the Port's agents, successors, assigns, officers,

directofs, and principals.
IV. . DEFINITIONS

6._'Uh1esé otherwise expressly provided herein, terms ﬁsed in
thisiLAgreement. which are defined ih CERCLA or -in fegulétions
‘prémulgated under CERCLA shall haﬁe thefﬁeaning assigned‘to~them in
HCERCLAuor_ihAéuch regulatiéﬁs.4 Wﬁenever terms listed belqw are
used in this_Agréement;”thé foiléwing définitions shall apply:

"Comméncemeﬁt-ﬁay Nearshore/Tideflats Supeffund Site”

{I ("CB/NT Site") N meéns - the entire - Commencement Bay
Neérshore/Tideflats Supéffund Site, wﬁich is loéate@ in Tacbﬁah

lWashington and ' is described in the Record of Decision, issued

Septembér 30, 1989.

| “Contractor" or "“Subcontractor" means the company or
companies retained by or on behalf of the Port to undertake and
accomplish the work and associated activities addressed in this

Agreement.

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - ‘PageIS ‘e
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"Ecology" means_ the Washington State Department of
Ecology. | | |

"Historic Contamination“ means any -contamination that
lremains on, in, under or about any of the?Settlement Properties as

of the date that title to such property is conveyed to the United
{ .

'ﬁstates in trust for the Tribe.

i o ”ImplementingAAgreement"'means that written agreement and
all addenda and exhibits incorporated therein by the Port and the
|| Tribe to implement the'transfer of.SettlementeProperties, included
as'Appendix-i to this Agreement. The Implementing~Agreement was
‘approved by the Tribal Counc11 of the Puyallup Trlbe on February
27, 1992, and subsequently approved by the Comm1551oners of the

Port of Tacoma"on~March 5, 1992.

N "Tnstitutional Controls" means land use restrictions and

Lother regulations, ordinances, covenants, and controls developed

i _
pursuant to the Settlement Agreement, the MOA, the Implementing
Agreement, or this_Agreement to restrict uses of the SettlementA

Properties as necessary to maintain the integrity, to prevent the

%’unauthorized disturbance of any cleanup actions, measures, or

structures implemented at the Settlement Properties, and to.govern
the performance of any future activities at the Settlement
Properties. |

"Memorandum of Agreement" or "MOA" means the agreement
entered into by the Port, EPA, the Tribe, and Ecology, dated March

21, ;990; included as Appendix 2 to this Agreement.

PUYALLUP SETTLEMENT'LANDS'CONSENT ORDER - Page €
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"National contingency Plan" or "NCP" shall mean the

National 0il and Haiardous Substances.Pollution»ContinQency Pldn

promulgatedvpursuaht to Section 105 of CERCLA, 42 U.S.C. § 9605,

codified at 40 C.F.R. Part ﬁoo,bihcluding, but not'limited to, any
amendments thereto. |

"Paragraph" meaﬁs-é po?tion of this Agreemeht identified
by an éiaSic ﬁuméral or an'upper,Case letter. )

| "Puyallup Tribe of Indians" or "the Puyallup Tribe" or

"the Tribe" shall mean the*Puyallhp Tribe of Indiéns,‘a federally
recdgnized-indian ﬁribe. Fo; ﬁhe_purposes of this Agreement, the
hTribé‘shall be»é Consulted Agency. |
"Record of Decision" or "RODF means the Record of
"Decision:issuedvby EPA on September 30, 1989, and ahy amendments
thereto, cdncérning Opérable Units 1 and‘s of the CB/NT Site.

"Remedial Action" means those activities to be undertaken
[[by the Port to implement the CB/NT Record of Decision at the
Settlement Propertieé.

| "Sectibn" means a portion of this Agreemeﬁt idgntified by

a‘Roman numeral. o

"Settlement Properties" means the six (6)'properties
identified by the Settlement Act to be trahsferred to the Tribe.
The Settlement Properties include:

.(1) The Blair Waterway Property.

(2) The Blair Backup Property.

(3) The Inner Hylebos Property.

PUYALLUP SETTLEMENT LANDS CONSENT ORDER.~ Page 7 .
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u. o (4) = The Upper_Hylebos Property.
_F(S)y The Tayldr_Way:Property.
(6) The EaSt-Westhead'Préperty;
_"Settlement Propertles subject to this Agreement" means

the follow1ng Settlement PropertlesL

(1) The Inner Hylebos Property. -
! . - (2) The Uppef,Hylebos‘Property.
| (3) The Taylor Way Property.

Ii i- o (4) The»East-West.Road Property.

V. STATEMENT oF PURPOSE

[[parties are: (a) to protect the publlc health and welfare and the
Henvirqnment'by_;mplementlng response ‘actions for the Settlement
Properties. subject to this Agreement, consistent with the

i : , _ - _
Settlement Act, the Settlement Agreement, and the Record of

of the Settlement Agreement.» ‘

I 8. The Port acknowledges that notw1thstand1ng the transfer of
the Settlement Properties subject to this Agreement tq the United
States in trust for the Tribe, the Port shall remain responsible
fof the future cleannp and/or remediatlon of any Historic

Contamination to the extent provided in the Settlement  Agreement

and the’Implementing Agreement.

Agreement for the purpose of setting forth the manner and

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 8 .
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conditions for the conveyance of the Settlement_Properties to the

»Tribe.  The Implémenting Agreement is attached aS;AppendiX 1 to

this Agreement.

‘10.. 'The Port agrees to undertake ali’actions required by«thé»
nterms,and conditibns_of this,Agreement, In any action by the EPA
or:the.Uhited Sﬁatesfto énforce the terms of this Agreement, the

Port consents to and agrees. not to contest the authority’ or

|| jurisdiction of the Regional Administrator to enter into or enforce

-kthis:Agfeement;'and agrees not to contest. the validity of this

Agreement or its terms.

W\ PP | VI. FINDINGS OF FACT

11.. ThevInner1Hy1ebos-Pfopérty, Upper Hylébos Property, Taylor
Way"Pf§pefty; andf East-West, Road‘ Property; the Settlement
HPrépertiés subject to this Agreement, are located within the
boundaries of the Commencément-Bay Nearshore/Tideflats Superfund
Lsite; The CB/NT-Site is locatéd in Tacoma, Washington, at the
sputhern end of the main basin of nget Sound. ' The CB/NT Site
includes, along with other'land and marine featureé, i0-12 square

miles of shallow water, shoreline, and adjaceﬁtk land in the

industrial tideflats area of an active commeréial seaport.
“ 12. The Porp is the owner of the Inner ﬁylebos, Upper Hylébos,
Taylor'Way, and East-West Road Properties. ‘ |

13. The Port has agfeed with the Tribe to transfer the Inner
Hylebbs, Upper Hylebos, Taylor Way, and East-West Road Properties

to the Tribe‘pursuant to the Settlement Agreement. Two other

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 9
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properties, the Blair Waterwéy_ Property :and the Blair Backup

Property, are also vto be transferred to thé, Tribe under the
Settlement Agreement at a later date. The Settlémenf Agreement
Pcbntempiates that'title'tclthese_lands owned by the Port will be

conveyed to the United States in trust for the Tribe by March,

|| 1993.

14. The Settlement Agreement'provides that the Port will .
I . . o . .
perform cleanup aCtions}dn‘property to be transferred from the Port

|totﬁhe Tribe -in order to assﬁre,that such propertyvCOmplies with

applicable federal and state contamination law and can be used for

~

commercial and industrial purposes.

15. The Settlement Agreement hésvbeen incorporated into federal

laﬁ;»théjpuyaliup Triberf Indiéné Settlément,Act_of 1989 (P,L.
101541, 25 ULs.c..1773j, and state law, thequYallup Tribal Claims _
”Set?lemeht (Ch. 4, Laws of 1989 ist_Ex. Sess.). | ) |
16. The Port has entered into a MOA with EPA, the Tribe, and
Ecology regarding the impiémentation of the Settlement Agreement.
‘The'MOA, which became effective on March 21, 1990, is attached t6
this Agreement aé Appéndig 2. Among other thinéé;'the MOA providés
for the parties'to review and comment on~(A),investigations>of
confaminatioﬁ; (B) 'analyses of cleanuﬁ alternatives, and (C)
dleanup plans that are completed by the Port for eéqh'property to
be transferred to the Tribe under the Settlement Agreement. The

MOA further provides that EPA will oversee implementation of

approved cleanup plans under CERCLA enforcement authorities, and

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 10
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that full and timely compllance with each and every enforcement

Lactlon issued by EPA pursuant to the MOA is contemplated by the
parties to the MOA., | ’
17. The env1ronmental 1nvest1gatlons at each of the- Settlement

Propertles subject to thlS Agreement followed the steps outllned in

_“the MOoA, as follows._v

. -a.' Results of an- env1ronmental audlt are summarlzed in a
Phase I Environmental Investlgatlon Report. . '

Eb.‘ Based on the results of the Phase I report, a Phase. Il
REnv1ronmental -Investigation Sampllng and  Analysis Plan ("Work
Plan") was prepared to guide the environmental investigation and

.Levaluatlon at each property. The Work Plan was reviewed by EPA,

Ecology, and the Tribe, and modified in response to their comments.

, . c. In accordance with the Work Plan for each property,
preliminary site investigations and sampling were -conducted  from
December 1989 . through March 1990. Data were evaluated and results
were summarized in a Prellmlnary Investigation Report. The Report
was reviewed by ETA ‘Ecology, and the Trlbe, and modified in
response to their comments. .

d. As determined necessary, the Port prepared additional
Sampllng and’ Analysis - Plans to complete environmental
investigations. The additional exploration and sampling were
accomplished through July 1991. Additional investigation results
were presented 1n .a Draft Final Investigation Report, which was
reviewed by EPA, Ecology, and the Tribe, and modlfled in response
Ito their comments.

e. A Flnal Investlgatlon Report presented all 1nvest1gatlon
data gathered at the property, an evaluation of site conditions
accomplished by comparing soil, sediment, and water quality data to
federal and state env1ronmenta1 criteria and. regulatlons a summary
of any cleanup actions completed at . the property; and
"recommendatlons for any necessary cleanup actions at the property.

- 18. Inner Hvlebos-Propertv. The Inner Hylebos Property is
located along the northern shore of the Hylebos Waterway in the‘.
vicinity of the intersection of Marine View Drive and East 11th
Street in Tacoma, Washlngton.‘ The property is about 73 acres in

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 11




1 ‘size; approximately 60 acres of-whioh is submerged at high tide;
:2 The Inner HylebOS‘Property is.looatedjﬁithin the Mouth of Hylebos .
'3 Problem Area in the CB/NT Slte. As defihed in.the remedy selected
4 ||in the CB/NT ROD sedlment problems in the Mouth of Hylebos Problen
tS HArea'must.be corrected_through a combination of source control,
‘1natural.recovery{-and,active.sedimenturemediatioh, In the ROD,

7 “sedimeﬁts within the boundaries of the Inner Hylebos Property were
8 predicted to.reooﬁer naturaliy. As deflned in the ROD, natural
f;ér recovery may be the remedial. actlon in marglnally contamlnated
ulo_“areas where“recovery 1S'expected to occur within a 10—year period

11 [[following source control.

a. Documents. The foiiowing reports pertain to the Inner

12

13 \Hylebos Property'

14 ' i. “Phase I'Env1ronmental Investigation Report. Prepared
by Landau Assoc1ates for the Port of Tacoma, dated July 11, 1989.

15
'" ‘ ii. Work Plan for Phase II Environmental Investlgatlons
16 |[[at the Port of Tacoma Property Transfers: Blair Waterway Property,
‘ Inner Hylebos Property, and Upper Hylebos Property. Prepared by
- 17 ||Landau Associates for the Port of Tacoma, dated December 4, 1989.

18_ﬂ ; iii. Final Investigation Report for the Inner Hylebos .
Property. Prepared by Landau Associates for the Port of Tacoma,
19 ||dated February 28, 1992. Data are presented in "Appendix D,
Volumes I and II, Data Quality Assurance, Final Investigation

20 |[|Report for Blair Waterway, Inner Hylebos, and Upper Hylebos
Properties, Tacoma, Washington, January 15, 1991 (amended July 5,

21 [11991)", which is bound separately from the Final Investigation
Report. : o :

22 '

'iv. Completion: Report for the Auto Refuse Removal at the
23 || Inner Hylebos Property. Prepared by Landau Associates for the Port
" {lof Tacoma, dated May 31, 1991.
v. Completion Report for the Peninsula 0ily Soil/Sawdust
25 ||Removal at the Inner Hylebos Property. Prepared by Landau
Associates for the Port of Tacoma, dated February 7, 1992.
26 : ' oo

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 12 :
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vilﬁa"Commencement Bay Nearshore/Tideflats Remedial
" Prepared by Tetra Tech for EPA, dated August, 1985.

L : Commencement Bay Nearshore/Tldeflats Fea51b111ty
Study. Prepared by Tetra Tech for EPA, dated. December, 1988.

Commencement Bay Nearshore/Tldeflats Record of

Decision. EPA? dated September 30, 1989."

memorandum entltled "Addltlonal Marlne

b. Upland Investigations and Cleanup Investigations of

: contamlnatlon at the Inner Hylebos Property -found two separate

areas contalnlng auto refuse materlal (the Southwest Auto Refuse

Area and the Northeast.Auto Refuse Area), and one area contalnlng-

oily soil andiflattened, crushed Sofgallon drums (the Peninsula

hreaf; VThese;contaminatedfareas.were-cleaned up pursuant'to an
adminlstratiy- rder issued by the-EPA to the Port of Tacoma on
February 14 1991 (U.S. EPA Docket No. 1091 02-14-106) . Completion
Reports for the Auto Refuse Area Removal and for the Peninsula Area
Removal were approved by EPA Ecology, and the Tribe. On February
l4, 199? EPA’_w1th the concurrence. of Ecology and the Trlbe,
agreed that the Port satlsfactorlly met the requirements of the
Admlnlstratlve Order. . Based on the results presented in the Flnal
Investlgatlon Report EPA, Ecology, and the Tribe agreed that no
further cleanup actions are required at the upland portions of the
property. o . |

c. Upland Institutional-Controls._ RPA, Ecology, and the

Tribe agreed with the Port's recommendation that no further cleanup

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 13
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was requlred at the upland portlon of the- property, .with' ‘the
condition that the following 1nst1tutlonal controls be 1mplemented-'-

i. Subject to Paragraph cizf of the Settlement Agreement’
Technlcal Document 1, future use of the Inner Hylebos Property will
be for flsherles, commerc1a1 and 1ndustr1al purposes. o
I » ii. The use of shallow groundwater for dr1nk1ng water
purposes is prohlblted

iii. EPA Ecology, and the Tribe agreed with the Port's
recommendation that no further cleanup was necessary to address
residual TPH-contaminated soils in the northern portion of the
peninsula at the Inner Hylebos Property with the following
precautlonS°'

(1) A cond1t10na1 p01nt of compllance 1n soils is
established in the Project Area, which has been surveyed and is

||defined in Flgures 3 and 4 of the Peninsula Completion Report dated

"February 7, 1992. The conditional point of compliance is
establlshed for: total'petroleum ‘hydrocarbons ("TPH") at 3 feet
below the ground surface in the Project Area. Material containing

greater than 3 feet. The 200 ppm TPH concentration is the cleanup
level that was established in the Order based on cleanup levels set
forth in the State of Washlngton s Model Toxics Control Act
regulatlons.

I : (2) Any activity within the Project Area that may result
in the uncontrolled release of 5011 containing greater than 200 ppm
“TPH is prohibited.

(3) Workers. 1nvolved JJI development or constructlon
activities within the Project . Area below a depth of 3 feet
including, but not limited to, grading, foundation construction,
{|placement of utilities, and building construction shall observe

|lhealth and safety procedures as appropriate during construction to

minimize dust inhalation and dermal contact with the soil
containing residual oil. ‘ :

(4) Soil and water generated during development or
construction activities within the Project Area below a depth of 3
feet shall be handled and disposed in accordance with applicable
regulations.. A

d. Marine Sediment Investiqations. Sediment data collected

by the Port and reported in the Final Investigation Report showed

PUYALLUP SETTLEMENT  LANDS CONSENT ORDER - Page 14 .
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: cleanup-objectlves are predlcted to recover naturally.

P

chemical concentrations in sediment .in excess of certain nunerical
crlterla at the Inner Hylebos Property._ The sediment data are
con51stent w1th the predlctlon 1n the CB/NT ROD that sedlments
would naturally recover 1n the area of the Inner Hylebos Property.
|| The strategy set forth in the ROD.1dent1f1ed long-term and short-
term sedlment cleanup objectlves. Sediments contamlnated ‘with

chemlcals at concentratlons between the long-term and short term

. . “i. Hazardous substances. As presented in the Port's
Final Investlgatlon Report, with .one ' exception, chemical
concentrations in all surface sediment samples were below the CB/NT
short-term cleanup objectives. The single value that exceeded the
short-term cleanup objective was 70 ug/kg hexachlorobutadiene which
was found in the surface sample at Station 22. That concentration
Lexceeded the short-cleanup  objective of 51 ug/kg
hexachlorobutadiene and the long-term cleanup objective of 11 ug/kg
hexachlorobutadiene. The following chemical concentrations in
surface sediment samples at one or more stations were below the
CB/NT short-term cleanup objectives but were greater than the long-

e —

“term cleanup objectives: arsenic, cadmium, copper, =zinc,
hexachlorobenzene, ~ hexachlorobutadiene, and polychlorinated
biphenyls ("PCBs"). Chemical concentrations in all subsurface

sediment samples were below the CB/NT 1ong—term cleanup objectives.

ii. Health effects. The hazardous substances present in
imarlne sedlments at the property are known or suspected to have the
,potentlal to cause adverse environmental affects. Of particular
concern are: - _ . :

(1) Arsenlc cadmlum, copper, ‘zinc, hexachlorobenzene,
and hexachlorobutadlene - These 'chem1ca1s< were found at
concentrations above the Apparent Effects Threshold ("AET") level,
which was used to establish the long-term cleanup objectives in the
CB/NT ROD. As described in the ROD, the AET was defined as the
contaminant concentration above which toxicity or benthic effects
are always observed; chemicals present in concentrations above this
threshold are llkely contributors to observed biological effects in
the marine environment.

(2) - PCBs =~ In the Remedial Investigation and.
Feasibility Study (RI/FS) for the CB/NT Site, the baseline risk
assessments indicated that the most significant human health risks

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 15




"1 ||lare associated with elevated concentrations of PCBs in the tissues
of resident seafood. Information from the risk assessment was used

2 ||to establish a PCB cleanup level that would result in attainment of

: fish PCB levels similar to those in Puget Sound reference areas.
3 J|Also, results of the CB/NT RI/FS showed strong linear relationships

between  sediment toxicity and PCB concentrations in sediments in

4 ||the Hylebos Waterway. Animal and plant species and aquatic life in
the marine environment within and adjacent to the CB/NT Site
5 ||boundaries may be exposed to, and are at risk from, such hazardous
: Isubstances,. : R | -
6 o : : ' . ‘ |
19. , Upper Hylebos Property. The Upper Hylebos Property is
' located " along the northeastern shore of the head of Hylebos
. _ . | - | ’
: Waterway along Marine View Drive in Tacoma, Washington. The
on . ' A - N | : ' A
N property is about 6 acres in size, and includes about 200 feet of
shoreline. The western boundary of the property extends about 100
|| feet offshore. The Upper Hylebos Property is located within the
" ||Head of Hylebos Problem Area in the CB/NT Site. As identified in
'”the remedy selected in the CB/NT ROD, sediment problems in the Head
14 { - _ _ :
of Hylebos Problem Area must be corrected through a combination of
. ||source control, natural recovery, and active sediment remediation.
16 :
- . ||According to the CB/NT ROD, sediments within the boundaries of the
17 , : :
. Upper Hylebos Property were predicted to require active
18 :
remediation. o ' _ _ - -
19 ' _ o : _
S a. Documents. The following reports pertain to the Upper
20 : : , ,
Hylebos Property:
21 .
i. Phase I Environmental Investigation Report. Prepared
22 ||by Landau Associates for the Port of Tacoma, dated July 11, 1989.
23 ‘ ii. Work Plan for Phase II Environmental Investigationé
at the Port of Tacoma Property Transfers: Blair Waterway Property,
24 || Inner Hylebos Property, and Upper Hylebos Property. Prepared by
Landau Associates for the Port of Tacoma, dated December 4, 1989.
25
26 .
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1 ' iii. 'Final Investigation Report for the Upper Hylebos

- ||Property. Prepared by Landau Associates for the Port of Tacoma,

2 |fdated May 10, 1991. Data are presented in "Appendix D, Volumes I -
_ and II, Data Quality Assurance, Final Investigation Report for
3 ||Blair Waterway, Inner Hylebos, and Upper Hylebos Properties,

|| Tacoma, Washington, January 15, 1991 (amended July 5, 1991)", which

4 "is bound separately from the Final Investigation Report. _

iv. Commencement Bay Nearshore/Tideflats- Remedial

° IInﬁestigation. Prepared by‘Tetra Tech for EPA, dated August, 1985.
6§v | o Ve 'Commeﬁéemenf Bay Nearshore/Tideflats'Féaéibility
7 Study; -Prepared by‘Tetra'Tech for EPA, dated December, 1988.
8 : vi. Commencemeﬁt Bay Nearshore/Tideflats Record. of
: _Decision. EPA, dated September 30, 1989. |
? b.- Upland-Investiqations. Based on the‘inyeétigation resﬁlts
 19 presented in the Final_InQestigation Report, EPA, Ecology, aﬁd»the
-;_?}' Tribe agreed that no furﬁhér_qleanup actions_are'required at the
}z.uup}and portidns of thé proéerty. ‘'The Final Investigétioh Report
+ 4supports these conclusibns ﬁitﬁ a comparison of grouhdwater seep,
%4 soil, and diﬁ@h éediﬁent data to appliéable'federal énd.state

' }5 envirdnmental requifeménts"andvcriteria‘that indicate no cleanup
16' action is fequired on the upland pbrtions of the property.

, v c. Upland Ihstitﬁtiénal Controls. EPA, Ecology, and the |
1 Tfibe'agreéd with the Port's recommendation that no further cleanup
::.“wésvrequired with the uplénd portion'of_the pfopefty, with the
1 condition that the following institutional controls be implemented:

i. Subject to Paragraph Cl12f of the Settlement Agreement
22 || Technical Document 1, future use of the Upper Hylebos Property will
be for commercial and industrial purposes.

23 , ' .
ii. The use of shallow groundwater for drinking water
24 |lpurposes is prohibited.

25

26
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1 : d. Marine Sedlment Investlgatlons.v Sediment-datafcollected :
2 by the Port after completlon of -the ROD 1dent1f1ed sedlmentv
3 *contamlnatlon at the Upper Hylebos Property whlch suggests that,

4 ||although the upland 51te 1s not a suspected ong01ng source of
. 5 Vcontamlnatlon,. actlve sedlment remedlatlon would be requlred
6 “because chemlcal concentratlons exceed,the CB/NT short-term cleanup

7 objectlves.

8 |l i. Hagzardous Substances. Chemical concentrations of
arsenic (range : of 112 to 123 mg/kg) in three surface sediment
- 9 |[lsamples and PCBs (310 ug/kg) in a single surface sediment sample
H exceeded "the CB/NT short-term cleanup objectives of 97 mg/kg
arsenic and 240 ug/kg PCBs. Chemical concentrations of high
. molecular weight polyaromatic hydrocarbons ("HPAH") at 66,523 ug/kg
11 ||in a single composite sediment sample collected at 0-30 cm exceeded
o "the CB/NT short-term cleanup .objective of 32,000 ug/kg. Chemical
.12 |lconcentrations of zinc, phenol, and dimethylphthalate in surface
. |isediment samples from one or more sample locations exceed the CB/NT
13 || long~term cleanup objectives. Short-term cleanup objectives have
not yet been developed for these chemicals.

10

14 | |

: ii. Adverse'Effectsf The hazardous substances present

15 ||in marine sediments at the Upper Hylebos Property are known:' or

.- -[lsuspected to ‘have the potential to cause adverse environmental
16 ||affects. Of particular concern are:

17 h ‘(1) Arsenic and HPAH. These chemicals were found at
_ concentrations above the AET level, which was used to establish the
'18 || long~term cleanup objective. 1In the CB/NT ROD, the AET was defined
as the contaminant concentration above which toxicity or benthic
19 ||effects are always observed; chemicals present in concentrations.
: above this threshold are likely contributors to observed blologlcal
20 |leffects in the marine environment.

21 || (2) . DPCBs. In the CB/NT RI/FS, the baseline risk
, assessments indicated that the most significant human health risks
.22 |lare associated with elevated concentrations of PCBs in the tissues
~ ||of resident seafood. Information from the risk assessment was used
23 j|to define a PCB . cleanup level that would result in attainment of
fish PCB levels similar to those in Puget Sound reference areas.
24 ||Also, results of the CB/NT RI/FS showed strong linear relationships
between sediment toxicity and PCB concentrations in sediments in
25 ||the Hylebos Waterway. Animal and plant species and aquatic life in
the marine environment within and adjacent to the CB/NT Site
26 ' : '
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boundaries may be exposed to, and are at risk from, such hazardous
substances. - Human health risks include dermal contact and long
term human 1ngest10n of fish,. shellfish, or biota which have been
contaminated by exposure -to unacceptable levels of ' these

: constituents..

iii. Future Remedial Actlon. Based on the 1nvest1gatlon

.»results presented in the Final Investigation Report, the marine

sediment - data - indicate that the sediments are 'at concentrations
greater_than the threshold levels in the ROD. Contaminants, such

|las arsenic, exceeded  the CB/NT short-term cleanup objective in

surface, (0-2 'cm) sedlments, and - other contaminants, such as

|l semivolatile organic compounds, exceeded the Puget Sound Dredged

Disposal Analysis Maximum Level in subsurface (0-30 cm) sediments.

Data- indicate that active sediment remediation would be required.
The Port and. Tribe have agreed that sediment remedial action be
deferred until such activities are conducted concurrently with
CERCILA remedial activities required at the Head of Hylebos Problen
Area at the CB/NT Site. For such- an action, the following
chemicals in surface sediments may need to be re-analyzed as part
of overall sediment remedial de51gn .activities for the Head of
Hylebos "Problem Area because high detection 1limits prevented
comparison of results for these chemicals with respective long-term
sediment cleanup levels: DDT; DDD; DDE; 1,3-dichlorobenzene; 1,4-
dichlorobenzene; benzyl.alcohol;‘benzoictacid; 1,2-dichlorobenzene;
2,4-dimethyl phenol; 1,2,4-trichlorobenzene; hexachlorobutadiene;n-
nitrosodiphenylamine; hexachlorobenzene; and pentachlorophenol.

———
—

20. Taylor Way Property. ‘The Taylor Way Property is iocated in
the:vicinity of the intersection of Taylor Way and East-West Road
in Tacoma, Washington.: The trlangular—shaped property 1s about 6
acres in 51ze and 1s relatlvely flat
'5. Documents. The follow1ng reports pert;iﬁ to.the Taylor

WWay Property.

i. Phase I Environmental Audit, Taylor Way Properties,
Tacoma, Washington. Prepared by Hart Crowser for the Port of
Tacoma, dated July 12, 1989.

ii. Final Work Plan for the Phase ITI Environmental Audit
for the Blair Backup and Taylor Way Properties. Prepared by Hart
Crowser for the Port of Tacoma, dated December 4, 1989. Work Plan
Addendum for the Supplemental Phase II Site Investlgatlon at the
Blair Backup and East-West Road Properties. - Prepared by Hart
Crowser for the Port of Tacoma, dated July 27, 1990. Work Plan
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ﬂAddendum for - .Groundwater Background and.Formaldehyde Sampling, -
Blair Backup, East-West Road, and Taylor Way Properties. . Prepared
by Hart Crowser for the Port of Tacoma, dated January 4, 1991..

“ | "iii. Final Investigation Report, Taylor Way Property,
Port of Tacoma, Washington. Prepared by Hart Crowser for the Port
of Tacoma, dated October 15, 1991. :

b. Investiqations. _ Based on the' 1nvest1gation results

presented in the Final Investigation Report EPA Ecology, and the
Tribe agreed that no cleanup actions are required at the property.

The Final Investigation Report supports these conclusions w1th-a

ucomparison of groundwater, surface water, s011, and dltch sediment

data to applicable federal and state enVironmental requirements and
criteria that 1ndicate no cleanup _action is required on the
|| property.

c. . Institutional Controls. EPA,-Ecology,_and the Tribe

agreed'with the'Port's recommendation that'no fnrther Cleanup'was _'
reqﬁired-at the property, with the condition that the following.
1nst1tutiona1 controls be implemented°

’ i. Subject to Paragraph C12f of the Settlement Agreement
Technical Document 1, future use of the Taylor Way Property will be

for commercial and 1ndustr1al purposes.

ii. The use of shallow groundwater for drinking water
purposes is prohibited. :

21, East-West Road Propertv - The East-West Road Property is
located in the vicinity of the intersection of East—West_Road and
Taylor Way in Tacoma, Washington. The triangular-shaped property
is“about 1.8 acres in size and is relatively flat.

| a. Documents. The following reports pertain to the East-West
Road Property:
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i. Phase I'Environmental Audit, Taylor.Way Propertles,
Tacoma, Washington. Prepared by Hart Crowser for the. Port of
Tacoma, dated July 12, 1989.- = : : :

ii. Final Work Plan for the Phase II Env1ronmental Audit
for the Blair Backup and Taylor Way Properties. Prepared by Hart
Crowser for the Port of Tacoma, dated December 4, 1989. Work Plan

JlAddendum for the Supplemental Phase II Site Investigation‘at the

Blair Backup and East-West Road Properties. = Prepared by Hart
Crowser for the ‘Port of Tacoma, dated July 27, 1990. Work Plan

{|Addendum for Groundwater Background and Formaldehyde Sanmpling,

Blair Backup, East-West Road, and Taylor Way Properties. Prepared
by Hart Crowser for “the Port of Tacoma, dated January 4, 1991;

iii. Final Investlgatlon Report _ East-West . Road
nProperty, Port of Tacoma, Washington.  Prepared by Hart Crowser for
the Port of Tacoma, dated August 27, 1991.

b. Investlgatlons._

i. Soils. Based on the investigation results presented
"in_the-Final-Investigation Report, EPA, Ecology and the Tribe
‘agreed that no cleanup actions were required for upland soils. at
the property. . The Final Investigation Report supports these
conclusions with a comparison of soil data to applicable federal
[|and state environmental requlrements and crlterla that indicate no
‘cleanup action 1s required.

with the Port's recommendation that active groundwater remediation
at the property is not required at this time, although chemical
concentrations in groundwater exceed state and federal standards.
Groundwater . contaminants include chlorinated volatile organic
compounds, such as vinyl chloride; cis-~1,2~dichloroethene; trans-
1,2-dichloroethene; and trichloroethene. Results of the Final
Investigation Report indicate that the ‘"Bonneville  Power
Administration Occidental Sludge Site", a property adjacent to the

, " - ii. Groundwater. EPA, Ecology, .and the Tribe agreed

‘compounds to groundwater at the East-West. Road - Property.

-“East-West Road Property, is the source of chlorinated organlc

_c. Institutional Controls. Based on results of the Final
Investigation Report, which included an evaluation of the potential
adverse human health exposures,‘EPA,'Ecology, and the Tribe agreed

with the Port's recommendation that no further cleanup was required
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at the property,b with the conditionf-that the following
1nst1tutlonal controls be 1mp1emented-

i. Subject to Paragraph cl2f of the Settlement Agreement

' Technlcal Document 1, future use of the East-West Road Property

Pw1ll be for commerc1al'and industrial purposes.

ii. The use of groundwater at the property for -any

‘upurpose ‘is prohibited to avoid potential exposure resultlng from

contact with or 1ngestlon of groundwater.

iii. Instltut1onal controls shall minimize the potential
for future exposure to contaminated groundwater at the East-West
Road Property (see Port's letter to EPA dated November 2 1991; see
Sectlon 7 of Flnal Investlgatlon Report) _

. (1) To protect agalnst 1nhalatlon of volatile organic
"compounds by future onsite workers, provide an integrally designed
soil gas protection system (e.g., vapor barrier, venting, gravel
drains, or. other appropriate measures) if structures with gas-
permeable (e.g., wood) floors are bullt prlor to groundwater
cleanup; : ‘ N

(2) Ensure future onsite workers observe health and

, safety precautlons as approprlate for worker protection durlng

ground- -intrusive development or construction activities;

(3) Durlng development or construction activities at
the East-West Road Property, ensure groundwater disposal planning
if is performed with regard to potent1a1 dewaterlng act1v1t1es durlng'
constructlon. : :

VII. CONCLUSIONS OF LAW
22. The Inner Hylebos Upper Hylebos, Taylor Way, and East West
Road Propertles are each a "fac111ty" as defined in Sectlon 101(9)
of CERCLA, 42 U.S.C. § 9601(9), as amended.
* 23. The Port is a "person" within the meaning of Section
101(21) of CERCLA, 42 U.S.C. § 9601(21).
24. The Port is a "liable party“ as defined in Section 107 (a)

of CERCLA, 42 U.S.C. § 9607 (a), and a potentially responsible party
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within the ‘meanlng -of ASection 104(a) of CERCLA, 42 U.S.Cf
§ 9604(a). | | |

25. The Portlls a current owner of each of the Settlement
Propertles subject to thls Agreement within the meaning of Section

i107(a) of CERCLA 42 U.S.C. § 9607(a).

' l 26. Substances and constituents thereof 1dent1f1ed in the Final

'Investigation Report for each of the Settlement Propertles subject

to this Agreement = are hazardous substances, pollutants or

‘contaminants, as - defined in Sections 101(14) and 101(33)

respectively, of CERCLA, 42 U.S.C. § 9601(14) and § 9601(33).

h "27.. The presence of hazardous substances at each of the

Settlement Propertles subject to thls Agreement ‘or the past

present or potent1al mlgratlon of hazardous substances at or
Eemanatlng from each of the Settlement Propertles subject to this

Agreement constitute an_actual and/or threatened release as defined

llin Section 101(22) of CERCLA, 42 U.S. c. § 9601(22).

[28. Pursuant to Sectlon 106(a) of CERCLA 42 U.s.C. § 9606(a),

'the presence of, and potential mlgratlon of hazardous substances,

pollutants, or contamlnants at the Inner Hylebos and Upper Hylebos
Propertles may present an 1mm1nent and substantlal endangerment to
the public health or welfare or the'env1ronment because of an
actual or threatened release of'Such substances. |

29. " The presence of hazardous 'substances .at each of the

'Settlement Properties subjeCt to this Agreement is the result of

Historic Contamination.
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30. Under the-PuyaIIUp Tribe of Indiaﬁs Settlément.Act.of;1989,
the Tribé is not to be41iable-f6r the'cleéhup,coéts or\in ény éther-
manner - for édntamination~bon 'Settiemeht 'Properties eXCept'xany
Canamination caused by»the-Tribe's activities_after'conveYancebof
the Settlement Propertieé to thé.Tribef | |

31. The'actibns,tiy'be_performed.uﬁder this Agreement.are:
"neéeésafy to protect the public health, welfare, or the
environﬁént,,and are in the public intgresf. %

| VIII.  AGREEMENT

32. - The Port agrées: that it shall continue "to ‘remain
|| responsible for the cleahup_and/or remediatiqn of any-His;oric:
HCOntamiﬁation to the extent proVided-in the Settiement Agreeﬁént
'aﬁd thé Implementing Agreémenflafter the Settlement Propefties
subjéét to this_Agreemeht'ha#e-been conveyed to.thé United States

_ . ,

in trust for the Tribe.!. The Port agrees that it will be liable

jointly and severally to the United States as an owner or operator

-Mundergsection 107(a) (1) of CERCLA, 42 U.S.C. '§ 9607(a) (1) with

regard to Historic Contamination on each such Settiement Property. -
“With regards to the Ihner Hylebos ahd;Upper Hylebagfbroperties, the
Port agrees that‘-it. shaii. be 'fesponsible for undertaking any
remediél vactiqp in?oiving Historic Contamination of marine
sediments specified by EPA as necessary to implement the CB/NT ROD.

33. The Port shali meet the followiﬁg conditionS) comply with

the institutional controls described in the Findings of Fact of

this . Agreement, take the following precautions when unaertaking
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actlons pursuant - to the’ Implementing Agreement and retain the
following obllgations for. each of the Settlement Properties subject

to this Agreement°'.

I

‘a. Inner Hylebos Progerti;

i.'.Upland Soils-' As;desCribedvin Paradraph 18(0)'of
uthis.Agreement, a conditional“point oflcompliance for residnal TPH—_
contaminated.soil'has been'established in the Project Area in the
northern portion_of the'peninsnla at'the-Inner Hylebos Property
(see Figures 3 and 4 of the Completlon Report dated February 7
1992) During any future -ground-intru51ve development or
construction act1v1t1es by the Trlbe or the Port in the Project
Area below a depth of 3 feet that generate waste soil or water, the
Port w1ll collect. and test the waste 5011 and water to 1dent1fy
whether-materlals are contamlnated. The Port will ensure that any
“contaminated materlals handled or disposed of by the Port or its:
lContractors are handled and disposed in accordance with applicable
federal, tribal, and state laws and regulations. The Port agrees .
to submlt a Work Plan for approval by EPA prior to its conduct of

any work below a depth of 3 feet within the PrOJect Area.

ii. Marine Sediments. Marine sediment data for the

Inner Hylebos Property suggest that the contaminated sediments will
naturally recover to comply'w1th the sediment . quallty objectives of
the . ROD. ’ The Port shall ~remain liable for  the Historlc
Contamination in these marine sediments, and shall be responsible

for conducting additional investigations of the marine sediments

PUYALLUP SETTLEMENT LANDS CONSENT ORDER - Page 25




1

[\

W

10

11

12
13

14

15

v_16-

17
18
19
20
21
22
23

24

25

26

27
28

.-~

and evaluating the success. of natural recovery through - sediment.»‘

monitorlng, as may be required by EPA under CERCLA. If natural
recovery, as defined by the ROD, is not successful the Port agrees
that 1t 'retainsr.the obligation to :perform active sediment
remediation under CERCLA for Historic Contamlnation ‘of marine -
ﬂsediments in the Inner Hylebos Property, as may be required by EPA

under i CERCLA, —.Whlch may .'1nclude conducting additional
Hinvestigationsoof the marine sediments during sediment remedial

| design and sediment remedial action activities.

f"_ c b. Upper Hylebos.PropertyQ As described in Paragraph 19(4d)

of'this Agreement, marine-sediment data for the ﬁpper-Hylebos

Property suggest that sedlments are contamlnated and that active

sediment remediation w111 be required under CERCLA pursuant to the

“ROD. The Port agrees that 1t retains the obligation to perform

active sediment remediation under CERCLA for Historic Contamination
1l . ' ’

of marine "sediments in the Upper Hylebos Property, as may be

required by -EPA under CERCLA, which includes conducting additional

| investigations of the marine sediments ‘during sediment remedial

ﬂdesignvand sedimenttremedial action activities;

c. East-West Road Propertv. As descrihed in Paragraphs 21 (b)
and,(c) of this Agreement, Historic Contamination exists at this
property in the form of chemical concentrations in groundwater that
exceed state and federal standards. | Data. suggest that the
Occ1dental Chemical Corporation sludges, which are buried at the

adjacent property owned by Bonneville Power Administration, are the
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1-“source of chiorinated-organic compounds to the.grouﬁd&atér at the
2 "East-WeSt Road Property;_ Dufing any Tribe or Port grouhd4intfusive

3 |[development or. construgtionliaétivities at the East-West Road

4 [|[Property that generate waste,groﬁndwatef, thé Port shall collect
and test the waste water to identify whether such,materials are
,G,Hcdntaminated;. - The Port shéll ensure - that ~anyv‘ddntaminated

7. mateﬁiais.handléd"and disposéd 6f by the Port aﬁd‘ité Contractors

8 ||are handled and disposed . in éccordance with applicable_federal,

9 tribél; and.state laws_and‘regulations. ,Thé Port'ﬁill be requifed

.10‘ to‘evaluaﬁe development or'conStruétion activities at.the East—West_-

11 Road'Property for which the Tribe gives notice to the Port to

12 ensure that sﬁch:activities, including but not limited to building

13 structufes, are designed t6 prqféqt inhaiation of volatile organic

14 “compdunds by futufe_onsite,Wdrkéfs. .The Port,agrees‘to.submit a .
15 || work Plan tovEPA for approval prior to the Port's conduct of any

'16 "aétivitiés,-as described in this Paragraph and related to the

17 ;institutionai controls at the East-West Road Property.
1 - .

18 34. The Port shali be résponsible for mqnitqring, testing or ' %
19 Wbther ongoing or future requirements ré&éfding Histqric ‘

20 Contamination on, in, undér, or about a Settlement Property subﬁect

21 Hto'tﬁis Agreement to the extent provided:for in the'Settlement

22 ||Agreement and the Implementing Agreement. The Port agrees to
23 ||comply with the terms of the Implementing Agreément and to keep EPA
24 |linformed of activities undertaken pursuant to the Implemenﬁing
25 Agreement by taking the following measures. All nbtices or reports

26
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to be prov1ded by the Port to EPA under this Agreement shall also
be prov1ded by the Port to the Tribe.. '

aL The Port shall prov1de to EPA copies of any- notice by the
Puyallup Tribe to the Port pursuant to the Implementing Agreement
includlng but not llmited to copies of EXhlbltS B and C of the
Implementing Agreement which are submitted by the Tribe to the
pPort. 4

b. . Upon being notified by the Tribe of a discovery of a
"release ‘or the threat of a release of hazardous substances on any
of the Settlement Properties subject to this Agreement that may

pose a threat to human health or the env1ronment, the Port shall

notify'EPA.within 5 oalendar days of receiving the notification
from.the Tribe. To thevektent known,‘the written .notification
”shall include property name, the identification and location of the
hazardous Substance(s), ‘circumstances of the release and the
discovery, including but not 1limited to sampling results, any
potential imminent and substantial threat'to human health and the
environment, . justifioations for decisions pertaining to site
,activities; notification on whether the releasewis suspected to
inVolve Historic'éontamination, and any remedial actions planned,
completed, or underway. Compliance with this paragraph shall not
relieve any party of any notification requirements of an applicable
federal,'trihal or state law or regulation. |

c. Within 60 days of'the{Port notifying EPA of its discovery

ofta release, the Port shall consult with the Tribe and submit to

PUYALLUP SETTLEMENT LANDS CONSENT ORDER = Page 28 .




10
11

12

13

14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

p_—

1 PA a- wrltten report that shall describe the nature of the release
iand. 1nclude complete_ documentatlon for ‘a11 ‘items llsted in
Paragraph 34(b) of thls Agreement. The wrltten.report shall also
“identify whether theAPort and/or Tribe have any remedial actions.
planned. J'Such Pa determination shall- include vcompariSOns to
ﬂ applicahle"state; tribal, and federal criteria to be'.used as
Wscreenrng crlteria; | ' | |

. d;'--Within 90 days of the Port completing any"necessary
cleanUp actions; the Port shall:submit a-Completion'Report to EPA
describing the cleannp action;at the property. The Completion
FReport shall include-cleanup actions andfcompllance monitoring

Iplanned or underway.

,u : e. If the cleanup actlon undertaken by the Port is completed

w1th1n 90 days of the Port notlfylng EPA of the dlscovery of the
Wrelease, a s1ngle wrltten report may be-submltted to EPA on both
| the release and the action taken. ~The report shall contain all
information in Paragraph 34(b) of this Agreement and shall be

i
submltted w1th1n 60 days of completlon of the cleanup action.

35. The Port agrees to incorporate EPA comments into the work
.performed and reports prepared on the Settlement Properties subject__
to thlS Agreement. EPA may require further evaluation or
additional reports on work performed, and EPA may require the Port
to perform additional work as necessary to be protective of human

health and the environment and to comply with applicable federal,

tribal or state laws and regulations.

{
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36. For each reportfsubmitted_pursuant'to_this:Agreement,
responsible official repreSentingt the Port ,shall;acertify' the
information contained in the report is true, accurate and complete.
Thev'following certification shall be signed by a responsible .
official on behalf of Port:

H"In accordance with 28 U.S.C. § 1746, I certify under penalty of
perjury under the laws of the United States that the information
contained in and accompanying this certification is true, accurate,
and complete. As to (the) (those) identified portlon(s) of this
(submission) (document) for which I cannot personally verify (its)
(their) truth and accuracy, I certify as the responsible official
under my direct instructions made the verification, that  this
information is true, accurate, and complete. Dated.this __ day of .
, 199 _." .

37. The absence of express EPA comment approval: or disapproVal
HOf any subm1s51on within any spe01f1ed tlme perlod shall not be
construed as. approval by EPA. |

38. The Port shall, prior to its shipment of hazardous

-1Lsubstances from the Settlement Properties subject to this Agreement

to ah out-of-state waste management facility, submit written

notification, as set forth below, to the appropriate state’
environmental'official in the receiving state, .and to the EPA

Project Coordinator. Notifieation shall include: 1) the name and

’.location of the receiving facility; (2) the type and quantity of:

hazardous substances to be’ shlpped' (3) the expected shipment
schedule; and (4) the mode of transportation. ‘The Port shall
submit written notification of any changes in the shipment plan as

set forth in the notification. Notification of the selection of
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"1 ||the receiving facility and state shall be made-at71eaSt thirty (30)
2 "days before any hazardous substances are actually shlpped |
3 39. The act1v1t1es performed by the - Port under an’ EPA
4'Hadm1n1strat1ve order pursuant to this Agreement w1ll be. con51stent
5 {lwith the NCP.
6 A o . IX. ACCESS
7 40L‘5During the period of the Port's ownership of a Settlement
8 Property, EPA and 1ts de51gnated representatives shall have full.
9 access to, and authorlty to freely move about the property .where
io work is to be carried out pursuant to this Agreement, for purposes
11 {{of 1nspect1ng conditions, activities in .implementing the
12 requirements of thlS Agreement, - records, operating logs,, and
.13 contracts related to that property or the Port or 1ts contractor
14. pursuant to this Agreement, rev1ew1ng the progress of the Port in
'15' carrylng out the terms of this Consent Agreement; conducting tests
16 las EPA or »its_:authorized - representatives or designees deen
17v nece5sary; using a camera, sound recording device or other
18 || documentary type equipment; and verifying the data,submitted to EPA
‘19. by thevPort.- The Port;shall allow these.persoﬁsmto inspect and
20 {lcopy all records, files, -photographs, documents, sampling and
v21 monitoring data, and‘other'writings related to worh undertaken.in
22 ||carrying out this Agreement. Copies of all other information or
23 [records created, maintained or received by Port or its agents,
24 llemployees, accountants, contractors or consultants which is in any
25 [(way related to the implementation of this Agreement, including:

26
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contractual documents, 1nv01ces, receipts, work orders, disposal
"records and any other records or documents not- prev1ously required,
herein shall promptly be made available to EPA on request as soon

as practicable, but in any event Wlthln thirty (30) days of Port's

receiptnof_EPA'sfrequest.~'Nothing herein shall be interpreted as

]| limiting or affecting EPA's right of entry or inspection authority

under federal law.
41. The Port may assert a claim of business confidentiality
covering part or all of the information submitted to EPA pursuant

to this Agreement in accordance with Section 104 (e) (7) of CERCLA,

"42 U.S.C. § 9604(e)(7), and 40 C.F.R. Part 2, Subpart B. This

claim shall be asserted in the manner described by 40 C.F.R.

2)203(b),.:and. substantiated _when made. If no such claim

accompanies the-information.when'it is submitted to EPA, it may be’
made available to the public by EPA'without further notice to the
"Port}‘ 'TheAPort_may not,assert any confidentiality claim with
respect to any data related to conditions, sampling, or monitoring
at the Settlement Properties subject to this Agreement.

42. If the Settlement Property subject to th1s Agreement or

qthe off—31te area that is to be used for access or is w1th1n the
scope of the work to be performed, is owned in whole or in part by
parties other than the Port, the Port shall obtain, or use its best
efforts to obtain, written site access agreement(s) from the
present. owner(s) as deemed necessary by EPA. Such agreement (s)

shall provide access for EPA, its contractors and ,oversight
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"officials, and the Portfand;its authorized repreSentatiVes,'and

-.shall'-specifY»_.that the Port is not EPA's 'r'epresentatiye with

respect to any liability assdéiated'with activities required by
this Agreement. Copies of all such agreements shall be provided to

EPA prior tO'the'initiation of any field activities. The Port's .

e

beét.efforts shall, ‘if necessary, includeAproviding reasonable

compenéétion to any properéy owner for access. If the Port is

unablé to obtain access agreements with the time referenced above,

| the Port shall immediately notify EPA of its failure to obtain

access.

X. RETENTION OF RECORDS

I 43. The Port shall breserVe,_for a minimum of six (6) years
'afﬁér.termination:ofjthis Agfegﬁeht, all reCordS and documents in
"possession- or ¢ontroi of its divisions, empléyees, agents,
acdounténts, contractors, or attorneys whicﬁ relate in»any'way to
aétivitiéé condudtéd under this Agreément, despite any document
reténtion policy to the cpntrary;' Updh request by EPA, the Port
"shg}l make_available_fo EPA;Such.recdrds or frue cé?}es of any such
recérds. At the time:of éﬁch EPA réquést, and‘subject to Section
XV,.igigg, the Port may withhold recordsror documents 6n1y by

asserting, with sufficient justification, that such records or

documents are Iegally privileged.

XI. DESIGNATED PROJECT COORDINATORS
44. Documents including reports, approvals, disapprovals, and

other correspondence which must be submitted under this Agreement,
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shall be sent by certified mail, ’return'reoeipt requested to the
following addressees or. to any other addressees which Port and EPA -
designate in writing. One copy of documents to. be submitted to EPA?

shall be forWarded to:

| Semenn; Meeley, e

1200 Sixth Agenue '

Seattle, WA 98101

" 45. EPA's Project}Coordinetor, who is Karen L. Keeley, shall.
have‘the authority lawfully Vested in a Remedial Project Manager
("kPﬁ“)'and Onescene Coordinetor:(“osc")'by the NCP,.and shall have
"the aﬁthority specified and indiceted in tbe National Contingency
Plan; 40 CFR Part 300. ”Nothing in 'this Agreement shall be)d
oonStrued to diminish that éuthority. If EPA's_Project'Coordinator-
"determines thet conditions et tbe site may present an immediete and -
significant-risk to public health or welfare or the environment,
EfA's Project Coordinetor may take any actions to abate such risks
las spec1f1ed in the National Contlngency Plan, 1nclud1ng orderlng
cessation of work, conducting any task required by this Agreement

and taking. any appropriate response action. .—-The EPA Project
Coordinator mayvauthorise.minor fie1d~deviations, which shall be
documented in writing and signed by both the Ports' Project

Coordinator and the EPA Project Coordinator within five (5) working

days of such authorization.
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46. ' The Port's Projeet.Coqrdinater”is:_.
Leslie Sacha L
Environmental Director
Port of Tacoma ' ’

P.0. Box 1837
Tacoma, WA 98401-1837

47. EPA and the”Port mey change their respective Project

Coordinators by notifying-the other party, in writing, no later

than S.Ealendar days before the date of such change.

XII. OQUALITY ASSURANCE
"48f v Throughout all sample coliection, .transportation, and’
anelysis activities, tﬁe Port shall use procedures for quality
assurance, quality control, and chainfof-custqdy in complete

aceerdance with procedures followed by EPA and consistent with EPA

‘guidelines.

XITI. OTHER APPLICABLE LAWS

;49,f All .ectiqne Arequired to be taken. pursuant' fo this
Agfeement_ehall be performed“in 3ccerdance ﬁith the requirements of
all applicable. local,' tribal, state and federal 1laws and
regulatiens. 42 U.S.C. §‘121(d). State, fedétél’and tribal
requirehents which are applicable or relevant and appropriate shall
be inclhded_and'detailed in Port's.work-ae performed under this
Agreehent. . Off-site disposal of hazardous substances, if
necessary, shail'comply with the EPA fo-Site-Respense'Action
Policy dated May 6, 1985, 50 Fed. Reg. 45933 (November 5, 1985) as
amended by EPA's November 13; 1987 "Revised Procedures for Planning

and Implementing Off-Site Response Actions," Section 3004 (d) (3) of
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1 | the Resource Conservation and Recovery Act, 42 U;Sgc. §.6924(d)(3),
2 iand _Section 121(d)(3) of CERCLA, 42 U.s.c. § 9621(d)(3), as
3 amended.. | . | | |
4 R . | . XIV. OTHER CLAIMS

5 " ,50. In-entering into this Agreement, the:Port waives_any right

6 | to seek‘reimbnrsement from the Hazardous Waste Trust Fund under
7 Secfionplde(b) ef CERCLA.  Respondent also waives any right to
‘é present such claims- under Sectlons 111 or 112 of CERCLA. This
~ 9 bAgreement does not pre-authorlze or constitute any de0151on on pre-
10 author;zatlon of funds under 42 U.S.C. § 9611(a)(2). The Port
11 fﬁrther'waives all other statutory and common law claims against
,12 EPA 1nclud1ng, but not limited to, contrlbutlon and counterclalms,

'i3‘|re1at1ng to or arising out of the matters covered by  this

14 Agreement.

&
15 |

 51.; Nothingzin this Agreement shall constitute or be construed
16 as-afreiease from any claim, cause of action, or demand in law or
17 pequity'against any person, firm, partnership, corporation, or state .
18 or local Qovernmental entity not a signatory to this Agreement for

19 [lany liability it may- have arising out of, or relating in any way
20 Llto-,‘the generation,.storage, treatment, handling, transportation;
21 release, or disposal of any'hazardous_substances,‘hazardous'wastes,
22 ||pollutants, or contaminants:found at, taken to, or taken from, the

23 ||properties subject to this Agreement. In addition, notwithstanding

- 24 [{any other provision of this Agreement, EPA reserves the right to

25 |lassert all claims or causes of action against the Port or any other

26
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persone or eﬂtities’with'respect to the cenditipns atfthe-CB/NT
Site or with respect to perfotming'the responee_actionenreguired by
this Agreement. EPA reservee_the rith'tq'conduct ahy other
additional investigations end'response activities at the CB/NTv
“Site, and'further retains all rights ageinst third.perties with
respect to the condltlons at the CB/NT Slte. | |

52. “Nothing in this Agreement shall limit the right of the Port
to assert claims for :contribution at any time against other
“potentielly,responsible-partiesf The_Pbrt specifically reserves

the right to recover .responée and oversight costs from other

"potentially responsible parties.

t53, Ih the event that ectivities impiementing.this Agreemeht,
an emefgencyv situetion,' or gelease or threat of release not
”aadressed in this Agreement is er may be creating an imminent and
substantial endangerment totthe publicAhealth, welfare, or the
enVironment} EPA may take bwhatever additional action may be.
necessary tobprevent or abate the endangerment.

54 . Respondent shall not seek to recover any costs or attorneye
|| fees frdmiEPA or the United States with rege;aAto any matter
connected with impiementation of this Order.

XV. :EXONERATION[IﬁDEMNIFIéATION

55..-To the extent permitted by law, the Port shall save and

hold harmless the Uhited States, its agencies, officers, employees,

and agents (thereby exonerating the foregoing) from, and shall

indemnify each 6f the foregoing against and for, any and all claims
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1 |arising from orfoniaccouht of acts'or omissions of the Port, its .
2 |lotficers, employees, receivere; trustees, agents, of‘eSSigne_of;the

3 || Port relatihg'in'eny way.to{cerrying oﬁtvactivities puréuant to
4 this Agreement. |

5 - 56. The>Port.shell not, h0wevef, be required to indemnify or

6 || save and h¢1d hatmlessvthe United States, its.agencies; officers,

7 agentsf’or emﬁloyees.from anyeclaims or causes of action arising

8 from, or.on account of, acts.or omissions of the United States, or

‘9 its.‘aéeﬁcies, officers;. egents;_ or employees in carrying out

10 jjactivities pursuant to this Agreement.

:11. ‘ - XVI. REIMBURSEMENT-OF-RESPOﬁSE COSTS

-12 57. Within 30 days of the effectlve date of this Agreement the
13 Port shall pay to the United States $26,083.35, in the form of a
14 certified check or checks made payable to "EPA Hazardous Substance
15 | superfund," and referencing CERCLA Number 1092-06-01-104/106, in
16 feimbursement of Past Response Costs. _The Port shall forward the

17 |jcertified check(s) to:

18 U.S. Environmental Protection Agency
R . EPA Region 10 Superfund Accounting - _ e
19 P.O. Box 371003M
: Pittsburgh, Pennsylvanla 15251
20 . .
Copies of the transmittal letter and check should be sent
21 . o , -
' simultaneously to EPA as specified in Section XI.
22 : .
: XVII. EFFECTIVE DATE
23 . o .
» 58. This Agreement becomes effective on the date it is signed
24 . . : .
by the parties.
25
26 o _
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XVIII. SUBSEQUENT MODIFICATIONS

59. Thié Agreemeht.may,be amehdéd{bY'égreement of thé‘parties.
vAmendments sﬁa11-be‘in‘wfifing; and'signed'by the parties.

o xIX. COMPUTATION OF ‘TIME AND FORMS OF NOTICES
 60. Any time periqd scheduled to begin on the occurfence-of an
aétior évént‘shall bééin qn:the'day aftef the act or.event,

_61.“'If'the final day of any time period falls én a weekend or
iegal.holiday,'the tiﬁe'ﬁeri§d shall.be extended to the next
working day, | |

62. Uniéss otherwise specified, all notifications shall be sent
by certified mail, return receipt requesfed.

 XX. SATISFACTION OF ORDER AND TERMINATION

63. -The dﬁties of fhe Port under . this Agréement,shall be
-satisfiedvupoﬁ a Consent Decree being entered by the U.S. District
Court for the Western. District of Washington.which covers the

matters addressed in this Agreement.

o
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It is soAagreed:

U.S. ENVIRONMENTAL PROTECTION AGENCY

M ks, — 2//a

Ph111p G. Millam, Chigf DATE
Superfund Branch C

{{U-s. EPA, Region 10

”‘%// _ A

DATE
NﬂDSHERA

PRESIDENT OF PORT OF TACOMA COMMISSIONERS
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FINAL

IMPLEMENTING AGREEMENT
between the
PORT OF TACOMA
and the
PUYALLUP TRIBE OF INDIANS

1. Parties and Purpose. This Implementing Agreement between
the PORT OF TACOMA (YPort") and the PUYALLUP TRIBE OF INDIANS
("Tribe"), and approved by the Secretary of the Interior pursuant
to 25 U.S.C. 81, 1is made to set forth the manner, and the condi-
tions for the conveyance of the six (6) parcels of land owned by
the Port to be conveyed to the United States in trust for the Tribe
pursuant to the Puyallup Settlement Agreement ("Settlement
Agreement"), the Puyallup Tribe of Indians Settlement Act of 1989
(P.L. 101-41) ("Settlement Act") and the March 24, 1990 Supple-
mental Agreement between the Port and the Tribe ("Supplemental
Agreement") . The effective date of this Implementing Agreement
shall be determined in the manner provided by §12 below.

2. . Delaved Settlement Properties. The Settlement Agreement

" requires that title to certain lands owned by the Port be conveyed .
to the United States in trust for the Tribe by March, 1993.

Pursuant to the Supplemental Agreement, the deeds to the following

lands have béen placed in escrow and are to be conveyed to: the

Tribe under the Settlement Act, 25 USC §1773b(c). These lands

‘(hereinafter collectively referred to as the "Delayed Settlement

‘Properties'") as defined by the Record of Survey include the

following: :

, 2.1 The Blair Waterway property, comprised of 43.61
acres; '

2.2 The Blair Backup property, comprised of 85.18 acres;

2.3 The Inner Hylebes property, comprised of 72.61
acres; » ' ' : :

2.4 The Upper Hylebos properfy, comprised of 5.86 acres;

2.5 The Taylor Way property, comprised of 5.77 acres;

2.6 The East—West. Road property, comprised of 1.82

. IMPLEMENTING AGREEMENT BETWEEN PORT OF‘
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3. Property Transfer and Addenda. The Supplemental
Agreement describes the mechanism for transferring title to the
Delayed Settlement Properties from escrow to the United States in"
trust for the Tribe. This Implementing Agreement addresses a
number of matters of mutual interest to the parties under the
Settlement Agreement and facilitates the transfer of the Delayed
Settlement Properties. '

3.1 The Parties intend to prepare and execute an
addendum for each of the Delayed Settlement Properties which
shall set forth specific conditions applicable to the transfer
of that specific Delayed Settlement Property.

3.2 This Implementing Agreement shall omly be applicable
to those Delayed Settlement Properties which are also subject
to a specific addendum. :

3.3 Each such addendum shall be an amendment to this
Implementing Agreement as provided by Section 14.1 below.
Except as explicitly modified in this Implementing Agreement, .
the terms of the Settlement Agreement and the Supplemental
Agreement shall remain in full force and effect.

4. Responsibility for Historic Contamination. Notwithstand-.
ing the. Port's transfer of Delayed Settlement Properties to the
United States in trust for the Tribe, and in accordance with the
Settlement Agreement and Technical Documents incorpcrated therein,
the Port shall continue to remain responsible for the cleanup
and/or remediation of any contamination including all known or
subsequently discovered contamination that remains-on, in, under
or about any of the Delayed Settlement Properties as of the date
that title to such Delayed Settlement Property is conveyed to ‘the
United States in trust for the Tribe ("Historic Contamination').

4.1 Monitoring. The Port shall be responsible for all
monitoring, testing or other ongoing or future requirements
regarding Historic Contamination on, 'in, under or about a
Delayed Settlement’ Property that either have been or may be
in the future imposed by the United States Environmental |
Protection Agency (“EPA") by means of Administrative Order,
‘Consent Decree or other means. All such requirements imposed .
by EPA are hereby incorporated into this Implementing -
Agreement and shall be enforceable as terms and conditions of
this Implementlng Agreement. -

5. Indemnification. The hold harmless, indemnification, and
defense provisions contained in section C(11) (g) of. Technlcal
Document No. 1 shall as of the date of transfer of a.Delayed.
Settlement Property to the United States in trust for the Tribe

IMPLEMENTING AGREEMENT BETWEEN PORT OF
TACOMA AND PUYALLUP INDIAN TRIBE - 2
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extend to all Parties in Privity with the Tribe concerning the use,
financing, control, management, construction, development,
operation, cleanup, or any related activity on, in, under or about
any of the Delayed Settlement Properties.

S.1 Parties in Privity with the Tribe. The . phrase
"Parties 'in Privity with the Tribe" shall mean parties who:
(a) did not cause or contribute to the pre-transfer release
of Historic Contamination; and (b) have a derivative interest
founded on or growing out of contract, connection, involve-
ment, or mutuality of interest with the Tribe with regard to
one or more of the Delayed Settlement Properties. Parties in
Privity with the Tribe shall include but not be limited to the
following categories of Parties who meet the above criteria
of 5.1(a) and 5.1(b):

5.1.1 Successors, assigns, lessees, lenders,
partners, contractors, subcontractors, investors,
mortgagees of the Tribe with regard to ' (or otherwise
engaged in activities upon) one or more of the Delayed

~ Settlement Propertles,

5.1.2 Parties holding legal, contractual, or
equitable interests in one or more - of the Delayed
Settlement Properties;

5.1.3 Parties who, due to the presence of Historic
Contamination cn, in, under or about one or mcre of the
Delayed Settlement Properties, may be considered to be
an owner or operator or otherwise be deemed a 1liable
party with regard to one or more of the Delayed Settle-
ment Properties as defined in either CERCLA (42 U.S.C. .
§9601 et seqg.) or MTCA (Chapter 70.105D RCW) as amended
or other applicable contamination laws.

5.2 Recording Indemnification. The Port shall execute
a documerit for each of the Delayed Settlement Properties
entitled the "Memorandum of Port of Tacoma Indemnification
for Historic Contamination Liability Pursuant to Settlement
Act. This document shall provide notice of the Port's
1ndemn1flcat10n of Parties in Privity with the Tribe pursuant
to Section 5 of this Implementing Agreement. :

5.2.1 The Tribe shall promptly record this document
with = the appropriate governmental property title
recording agencies.

IMPLEMENTING AGREEMENT BETWEEN PORT OF
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5.2.2 A copy of this document is attached hereto
as. Exhibit A and is by this reference 1ncorporated
herein.

5.3 Notice of Party in Privity with the Tribe. The -
Port's obligation under. Section 5 of this Implementing
Agreement to indemnify Parties in Privity with the Tribe is
subject to the Tribe providing the Port with written notice
of the identity of the third party which the Tribe haS'
determined to be a Party in Privity with the Tribe.

5.3.1 The Tribe shall provide such written notice
to the Port within ninety (90) days of the execution of
the contract or agreement establishing the relationship
between the Tribe and a third party determined by the
Tribe to be a Party in Privity with the Tribe.

5.3.2 The Tribe shall provide such notice to the
Port in the form attached as Exhibit B and entitled
"Notice to Port of Party in Privity with the Tribe."
Exhibit B is by this reference incorporated herein.

' 5.4 Limitation of Indemnification. ' The Port's obliga-
"tion to indemnify Parties in Privity with - the Tribe under
Section 5 of this Implementing Agreement 1is 1limited to
liability that -arises, or that may in the future arise, due
to the presence of Historic Contamination on, in, under ox
about one or more of the Delayed Settlement- Propertlec and as
set forth in Section 5.4.1 below.

. 5.4.1 Post Transfer Releases. The Port's . duty to
hold harmless, - indemnify and defend Parties in Pr1v1ty
with the Tribe, does not extend to liability that arises
as the result of a release of contamination (other than
Historic Contamination) on, in, under or about .a Delayed
Settlement Property subsequent to the date that the Port
transfers: title to such Delayed Settlement Property to
the United states in trust for the Tribe.

5.4.2 Violation of Use Restriction. . The Port's
duty to hold harmless, indemnify and defend Parties in
Privity with the Tribe shall include activities taking .
place on a Delayed Settlement Property that .cause the
release of Historic Contamination, but does not extend
to liability that arises as the result of a release of
Historic Contamination where the Port can show that the

~activity of the Party in Privity with the Tribe caused
the release, and that such activity is in violation of
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a restriction on the use of such Delayed Settlement
Property imposed by EPA in an Administrative Order on
Consent or Consent Decree applicable to the specific
Delayed Settlement Property in question. ’

. 5.5 Liquidated Damages. The ' Port's contractual -
obligation to Parties in Privity with the Tribe as provided
for in this Section 5, 1is limited as set forth in Section
C(11) (g) of Technical Document No. 1.

6. Use of Delayed Settlement Properties. The use of Delayed
Settlement Properties shall be consistent with paragraph C(12) of
Technical Document No. 1, and any applicable EPA Administrative
Order on Consent or Consent Decree. Unless the Addendum for a
particular Delayed Settlement Property provides otherwise and
subject to Section 7 below, use of Delayed Settlement Properties
shall prohibit the use of groundwater for drinking water purposes
and shall be consistent with those uses allowed within "Industrial
Zones M-2 and M-3" of the Tacoma Zoning Code as of the effective
date of this Implementing Agreement (hereinafter collectively
referred to as "Restricted Uses"). The Tribe's Restricted Uses may
be modified to include additional commercial uses, provided that
timely notice be given to the Port consistent with Section 8 below.

7. Change in Use of Delaved Settlement Properties. - At any
time in the future, if the Tribe has a requirement for commercial
use consistent with the surrounding uses that is not included in
the uses permitted under Section 6 of this Implementing Agreement,
or the specific Addendum for that Delayed Settlement Property, the

" Restricted Uses may be modified to include additional: commercial
uses; provided that if the modification of the Restricted Uses is
determined to permit uses of one or more of the Delayed Settlement -
Properties, for which it is determined that prior cleanup levels
of Historic Contamination on, in, under or about the property are
no longer deemed to be protectivé of human health and the environ-
ment, the Port shall promptly undertake additional cost-effective
remedial activities as may be necessary and shall do so in a timely
fashion so that such new or expanded use of the Delayed Settlement
Property can occur.: To the maximum extent possible, remedial

-activities will be undertaken in a manner to minimize disruption.
of the then current uses of the Delayed Settlement Property.-

7.1 Coordination - Future Remedial Activities. Where
Restricted Uses of Delayed Settlement Properties are mod-
ified, pursuant to Section C(12) (f). of Technical Document No.

1 and Section 7 of this Implementing Agreement, the Tribe will .

cooperate with' the Port and shall “incorporate reasonable
construction and design requirements in its development plans
to minimize the disturbance of Historic Contamination. ' The

- IMPLEMENTING AGREEMENT BETWEEN PORT OF
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Port will take the lead in undertaklng any required remedlal
activities.

7.2 Limitations on Present/Future Use. Except as
specifically provided in Section 6 and Section 7, nothing in
this Implementing Agreement shall limit the use of any Delayed
Settlement Property by the Tribe or a Party in Privity with
the Tribe. 4

' 8. Notice of Use and/or Physical Activity on Delayed
Settlement Property. The Tribe shall provide the Port with timely
written notice of use and/or activities that the Tribe or a Party
in Privity with the Tribe plans to undertake on any Delayed Settle—
ment Property and of material changes thereto.

8.1 The purpose of such notice is to facilitate
consultation between the Port and the Tribe (and Parties in
Privity with the Tribe) and to identify whether steps may need
to be taken to avoid potential releases of Historic Con- -
tamination and to insure that the activity is consistent with
-the Restricted Uses set forth in Section 6. : :

8.2 - The Tribe shall prov1de such notlce to the Port by
means of a form entitled "Notice of Use and/or Physical
Activity." A copy of this form is attached hereto as Exhibit
C and is by this reference incorporated herein.

9.. Conditional Release of Claim for Economic Loss. Subject
to and conditiorned upon the Port's satisfactory progress toward
the completion of .its  obligations with regard to  a Delayed
Settlement Property under both this Implementing Agreement and any
applicable Administrative Order, Consent Decree or other document,
the Tribe shall refrain from the exercise of any claim for economic
" loss. Upon the Port's complete and satisfactory performance of its
obligations with regard to a Delayed Settlement Property under both
this Implementing Agreement and any applicable Administrative Order
. or Consent Decree, the Tribe shall release ‘the Port from obliga-
tions to compensate the Tribe for its economic loss related to that
specific Delayed Settlement Property, under Section C(11) (f) of
Technical Document No. 1. : : :

10. Notice.. Where notice is to be provided pursuant to this
Agreement, such notice must be in written form and delivered via
messenger service or First Class Mail certified and return receipt
requested to: ' ‘

‘ 10.1 Tribe: The Director of Environmental Programs,
The Puyallup Tribe of Indians, 2002 East 28th Street, Tacoma,
Washington 98404, and copy to the Director of Legal Offices,

IMPLEMENTING AGREEMENT BETWEEN PORT OF
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The Puyallup Tribe of Indians, 2002 East 28th Street, Tacomna,
Washington 98404.

_ 10.2 Port: Director of Environmental Affairs, Port
of Tacoma, P. O. Box 1837, Tacoma, Washington 98401, and copy
to the General:  Counsel, Port of Tacoma, P. O. Box 1837,
Tacoma, Washington 98401.

11. Access. The Tribe shall upon written notice provide
reasonable access to the Port as may be required by this Agreement .
or for the purpose of conducting such monitoring, site investiga-
tions or further removal or remedial activities as may be required
pursuant to Administrative Order or Consent Decree. .

12. EPA Authority. Nothing in this Implementing Agreement
shall limit the authority of EPA under applicable law..

13. Effective Date. The effective date of this Agreement
shall be the date upon which both parties have signéd this
Agreement and it has been approved by the Department of the
Interior.

14.. Amendment and Addenda. .This Implementing Agreement may
be modified by the written concurrence of the Port, the Tribe and
the Department of the Interior. When signed by both parties, an
-addendunm as described in Section 3 above, shall be an amendment -to
this Implementing Agreement upcn approval by the Department cf the
Interior.

15. Execution. By their-signatures'set.forth,below the
Parties agree to be bound to the terms and conditions set forth
above.

e

| u/xuu/wbéw /aaﬁ\
e DATE(/

Naarh <1992

' DATE - , President, Port Commission

APPROVED:

DEPARTMENT OF THE INTERIOR
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conditions and 1limitations set forth in the Implementing
Agreement (see, for example, Section 5.3 "Notices," Section 5.4
“"Limitations," and Section 6 "Uses").

3.3 This Indemnification shall be binding on ahy successor
entity to the Port.

3.4 This Memorandum shall be liberally construed as an
entire document to accomplish its purposes. However, each
provision of this Memorandum shall be deemed independent and
severable, and the invalidity or partial invalidity of any
provision shall not affect the validity or enforceability of the
remaining part of that or any other provision.

DATED this Sthlay of March ., 1992.

[4

THE PORT OF/ TACOMA

N Mo

ts President

STATE OF WASHINGTON )
SS.

. \
7
COUNTY OF PIERCE )

o On this s5tp day of March °~ -, 199., personally
appeared before me ‘Ned Shera , to me known to be the
Procident ‘ of the PORT OF TACOMA and acknowledged to
me that she/he signed the same as her/his free and voluntary act
and deed for the uses and purposes therein mentioned.

GIVEN under my hand and official seal this - 5th day of

March , 1992.
WN\eoreon ms

NOTARY PUBLIC irY and for the
State of Washington, residing
at Tacoma

. My commission explres __11149_4____
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EXHIBIT A
FINAL

MEMORANDUM OF PORT OF TACOMA
INDEMNIFICATION FOR
HISTORIC CONTAMINATION LIABILITY
PURSUANT TO SETTLEMENT ACT

1. PURFOSE

The purpose of this memorandum is to provide notice of the
protection afforded to parties deemed to be 'in privity with the
Puyallup Tribe of Indians ("Tribe") pursuant to federal law, as
further implemented by means of an Implementing Agreement entered
into between the Tribe and the Port of Tacoma ("Port"). The
scope of such protection and the requisite relationship of the
parties to the Tribe are described below.

2. BACKGROUND

2.1 The : - Property'descrlbed:umExhlblt
1 attached hereto (the "Propertv") is being or has been trans-
ferred to the Tribe under the Settlement Agreement authorized by
the Puyaliup Tribe of Indians Settlement Act, 25 U.S.C. § 1773,
et seqg. (1991) (collectively the "Settlement"). Section
1773b(b) (2) of the Settlement Act modifies the application of the
‘Comprehensive Environmental Response Compensation and-Liability
Act ("CERCLA"), 42 U.S.C. §9601 et seq., with regard to the
Property, providing that "[t]he Tribe shall not be liable for the
cleanup costs or in any manner for contamination - on [the.

Property] . except any contamination caused by the Tribe's .

activities after conveyance of [the Property] to the Tribe...."

‘2.2 Under the terms of Section C(11)(g) . of Technical
Document No. 1 to the Settlement Agreement, the Port agreed to
""hold the Tribe harmless from, and to indemnify-and defend the
Tribe against any claim or liability which may be asserted by any
private or public party due to the presence of hazardous
materials, dangerous waste, or other pollution on -[the Prop-.
ertyj...." Section C(11) (g) of Technical Document No. 1 to the
Settlement Agreement defines the Port's maximum liability to the
Tribe under the indemnification prov151on. :

RADS0392




2.3 The Port has entered into an agreement with the Tribe
("Implementing Agreement"). The Implementing Agreement addresses
the hold harmless, indemnification and defense provision set
forth in Section C(11l) (g) of Technical Document No. 1 to the
Settlement Agreement, subject to certain conditions and limita-
tions. A copy of the Implementing Agreement is attached hereto
as Exhibit 2 and is by this reference incorporated herein.

3. INDEMNIFICATION PROVISION

3.1 The hold hafmless, indemnification, and defense
provisions contained in section C(11) (g) of Technical Document
No. .1 to the Settlement Agreement, shall as of the date . of
transfer of the Property to the United States in trust for the
Tribe extend to all Parties in Privity with the Tribe concerning
the use, financing, control, management, = ccnstruction, develop-
ment, operation, cleanup, or any related activity on, in, under
or about the Property. :

3.1:1 The phrase "Parties in Privity with the Tribe"
shall mean parties who: (a) did not cause or contribute to the
pre-transfer release of Historic Contamination; and (b) have a
derivative ‘interest founded on or growing out of contract,
connection, involvement, or mutuality of interest with the Tribe
with regard to the Property. : '

3.1.2 Parties in Privity with the Tribe shall include
but not be limited to the following categories of parties who
meet the above criteria of 3.1.1(a) and 3.1.1(b):

(a) Successors, assigns, lessees, lenders, partners,
contractors, subcontractors, investors, mortgagees of
the Tribe with regard to (or otherwise engaged in
activities upon) the Property; '

(b) . Parties holding legal, contractual, or .equitable -
interests in the Property: and ' .

(c) Parties who, due to the presence of Historic
Contamination on, in, under or about the Property, may
be considered to be the owner or operator or otherwise
be deemed a liable party with regard to the Property
as defined in either the Comprehensive Environmental
Response, Compensation and Liability Act ("CERCLA") (42

U.S.C. §9601 et seq.) or the Model Toxics Control Act
("MTCA") (Chapter 70.105D RCW) -as amended or other
applicable contamination laws. . ’ : :

3.2 The Port's obligation to hold harmless, indemnify and
defend Parties in Privity with the Tribe is subject to certain

- 2 -
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Exhibit B

NOTICE TO PORT OF PARTY
IN PRIVITY WITH THE TRIBE

DATE:

LAND PARCEL (Check one): :
(] Inner Hylebos | (] Bilair Backup [ Blair Waterway
] Upper Hylébos [[] East West Road ] Taylor Way

ENTITY IN PRIVITY WITH TRIBE:

Name
Address
Contact Person Name ,
‘ ' Telephare No.
Tule
_ Month/Year Month/Year
TERM OF RELATIONSHIP: : ' . '
Start - End.
NATURE OF RELATIONSHIP:
PORT'S MAILING ADDRESS: Director, Environmental Affairs Departrﬁén‘t
_ Port of Tacoma ’

P. O. Box 1837

Tacoma, WA 98401
DATE RECEIVED # PORT REVIEW
BY PORT: - ) PERSON:

PORT COMMENTS:

This notification is made pursuant to Section 5.3.2 of the Implementing Agreement
Dated _ between the Port of Tacoma and the Puyallup Indian Tribe.

OGM o ExaBPov 123191




| Exhibit C
NOTICE OF USE AND/OR PHYSICAL ACTIVITY

DATE:
LAND PARCEL (Check one):
(] Inner Hylébos | _‘ I:I Blaif Backup (] Blair Waterway
[C] Upper Hylebos - [0 EastWestRoad ~ [] Taylor Way

DESCRIBE ANY SPECIFIC PROPERTY USE, PHYSICAL ACTIVITIES IMPACTING SOILS,
SEDIMENTS OR GROUNDWATER, AND TIMING OF SUCH ACTIVITIES:

TRIBE CONTACT PERSON:

Telephone No.
ENTITY PERFORMING PHYSICAL ACTIVITY: ' ’ -
Name
Address
Contact Person Name

Telephone No.

ACKNOWLEDGMENT OF RESTRICTED USE: The performing entity has read and will comply
‘with paragraph 6 of the "Implementing A, grcement Between the Port of Tacoma and the Puyallup
Indian Tribe", to wit:

6. Use of Delayed Settlement Properties. The use of Delayed Settlement Properties shall be consistent
with paragraph C(12) of Technical Document No. 1, and any applicable EPA Administrative Order on
Consent or Consent Decree. Unless the Addendum for a particular Delayed Settlement Property
provides otherwise and subject to Section 7 below, use of Delayed Settlement Properties shall prohibit
the use of groundwater for drinking water purposes and shall be consistent with those uses allowed
within "Industrial Zones M-2 and M-3" of the Tacoma Zoning Code as of the effective date of this
Implementing Agreement (hereinafter collectively referred to as "Restricted Uses").

-By:
Its:

PORT’S MAILING ADDRESS: Director, Environmental Affairs Department
. Port of Tacoma :
P. O. Box 1837
. Tacoma, WA 98401

"DATE RECEIVED | ' PORT REVIEW
BY PORT: -  PERSON:

PORT COMMENTS:

This notification is made pursuant to Section 8 of the Implementmg Agreement
Dated between the Port of Tacoma and the Puyallup Indian Tribe.
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FINAL

ADDENDUM NO. 1
INNER HYLEBOS PROPERTY

1. Inner Hylebos Property. The Final Investigation Report
for the Inner Hylebos Property (Landau and Assoc., January _ ,
1992) concludes that the chemical constituents of concern in and
about the soils are below residential cleanup levels established
pursuant to the State of Washington Model Toxics Control Act,
chapter 70.105D RCW and do not require remedial action. The Final
Investigation Report concludes that the site is appropriate for
commercial and industrial uses. The Environmental Protection
Agency, Ecology and the Tribe have concurred with the findings and
conclusions of the Inner Hylebos Final Investigation Report
~pursuant to the Memorandum of Agreement. A diagram of the property
is attached. :

_ 2. Use of Property. Pursuant to Section 6 of the
Implementing Agreement there are no restrictions on commercial or-
- industrial use except that for any excavation below three (3) feet’
cf the surface on the spit portion of the Property, identified in
the map attached hereto, use of groundwater for drinking water
purposes shall be prohibited. :

3. Marine Sediments. Certain areas of marine sediments
"within the Inner Hylebos Property were identified as potential
problem areas in EPA's Commencement Bay/Nearshore Tideflats Record
of Decision. These areas are not currently designated for active
remediation, but for natural recovery.  However, .if natural
recovery is not successful, active remediation may be required.

4. Tribal Dredging. The Port and the Tribe recognize that
development of the Inner Hylebos Property may require certain areas .
to be dredged. Except as provided in this Addendum No. 1, the -
Tribe will be responsible for the. cost of such dredging.

5. Sediment Testing. If PSDDA standards for open water
disposal are likely to be exceeded because of the presence of
Historic Contamination, then the Port and the Tribe shall each pay
fifty percent (50%) of any chemical and/or biological testing
required. , o

6. Dredged Disposal. In the event that the presence of
. Historic Contamination precludes the disposal of dredged materials
in or at an open water site, the Tribe shall contribute toward the -
costs of such disposal. a base amount per cubic yard of dredged. .
materials. This base amount to be paid by the Tribe shall be equal
to the then prevailing cost of disposal of a cubic yard of

IMPLEMENTING AGREEMENT
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uncontaminated dredged materials at an open water site. All costs .

associated with disposal over the base amount contributed by the
~Tribe shall be borne solely by the Port. The Port's obligation

under this Section 6 is conditioned upon the Tribe first taking the
"following two steps: :

6.1 The Tribe shall, in accordance with Section 8 of the
foregoing Implementing Agreement, effective March __, 1992,
notify the Port in writing, of the Tribe's intention to
‘conduct dredging activity at, on or under the Inner Hylebos
Property; - and,

6.2 The Tribe shall submit an application for an Army
Corps of Engineers Section 404 dredge or fill permit to
conduct dredging at, on or under the Inner Hylebos Property.

. 7. Port Disposal Site. In conjunction with other projects
of the ‘Port, the Port shall use its best efforts to permit a.
nearshore site for disposal of the Tribe's contaminated “dredged
materials associated with the Inner Hylebos Property. -The Port and
the Tribe shall cooperate in good faith to coordinate ' their.
respective activity with regard to the Port's permitting of .a.
nearshore . contaminated dredged materials disposal site to
accommodate the Tribe's dredging and development of the Inner
Hylebos Property. - Subsequent to transfer of the Inner Hylebos

Property, the Port's obligation to the Tribe under Section 6 above .

with respect to the Tribe's use of a specific disposal site: for
contaminated dredged materials shall expire with regard to- that .
specific disposal site, 365 days after the date that the Tribe -
receives written notice from the Port of the avallablllty of such’
nearshore disposal site.

8. Port Fundinq. "The Port's financial obligation under
section 6 of this Addendum No. 1, with regard to the dredging:
acceptance and disposal of contaminated materials from the Inner
Hylebos Property for disposal at an available disposal site shall
not exceed a total. cost of $2.30 per square foot of surface area
to be dredged.

9. ‘Dickman Dump. Large quantities of bark have been removed

from the intertidal area surrounding the bulkhead in an area known
as the Dickman Dump. The Tribe will manage any further bark

removal and will secure any necessary approvals from appropriate
agencies, including, but not limited to, the U.S. Army Corps of
Engineers. Upon the Parties' execution of this Addendum No. 1, the
Port shall make periodic payments upon receipt: of invoice, by the
Tribe or its agents, up to a total amount of $85,000 toward. costs
-associated with the planning, design and removal of bark and any

necessary backfill activity of the Bark Removal area.

IMPLEMENTING AGREEMENT
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10. . Port Mitigation Measures. Subsection B(1) (a) (11) of
Technical Document No. 4 to the Settlement Agreement allows the
Port to create certain inter-tidal habitat within the Inner Hylebos
property. The Parties agree that the Tribe may, at its option,
provide the Port with written notice that the Tribe has elected to
have the habitat mitigation described in that subsection provided
for at other Tribal property. This substitution by the Tribe is
subject to the approval of the Port, which approval shall not be
unreasonably withheld. The Tribe may make this election so long
as there is no difference in the Port's cost of creating the
habitat and as long as the Port receives equivalent mitigation
and/or enhancement credit.

11. Best Management Practices. The Tribe will implement best
management practices at its marina with particular emphasis on in-
water boat repair and maintenance activifies, to prevent the

- potential for sediment contamination from marina activities.

12. Execution. By their signatures set forth below the
Parties agree to be bound by the terms and conditions set out in
this Addendum No.. 1, which upon execution shall become a part of
and incorporated within the foregoing Implementing Agreement-
between the Port of Tacoma and the Puyallup Indian Tribe.

e ~ PUYALLUP INDJIAN TRIBE

\\‘

f {
i.tA Al ates 21, k4é?2
Nt DATﬁ !

Wiarch Sa794

DATE : 'Pres1dent; Port Comm1551on

APPROVED:

DEPARTMENT OF THE INTERIOR

DATE
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- FINAL

ADDENDUM NO. 2

TAYLOR WAY PROPERTY

1. Taylor Way Property. The Final Investigation Report (Hart
Crowser, October 15, 1991) concludes constituents of interest in
solls are below MTCA residential cleanup 1levels “established
pursuant to the State of Washington Model Toxics Control Act,
Chapter 70.105D RCW and do not require remedial action. A
potential exists for Historic Contamination at this site to
include offsite migration ' of volatile organics through the
groundwater from thé nearby BPA site to the Taylor Way Site due
to disposal of waste lime sludge at the BPA site, although no
volatile organic compounds were detected in Taylor Way ground-
water samples. The Final Investigation Report concludes the site.
~is appropriate for commercial and industrial uses.. EPA, the
Department of Ecology, and the Puyallup Tribe of Indians have
concurred with the findings and conclusions of the Taylor Way
Property Final Investigation Report pursuant to the Memorandum
of Agreement. A diagram of this property is attached.

2. Use of Property. Pursuant to Section 6 of the Implement- -
ing Agreement there are no restrictions on commercial 'and
industrial use of the property related to Historic Contamination,

except that groundwater at the site shall not be used for A

drinking water purposes.

4»—\\ ' PUYALLUP TRIBE OF INDIANS

i:}i,mszxQA/Yf97 GG 2

DATE

M e sT197a

i

DATE

President, Poft Commission
APPROVED:

DEPARTMENT OF THE INTERIOR

- DATE
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FINAL
ADDENDUM NO. 3

EAST WEST ROAD PROPERTY

1. ~East West Road Property. The Final Investigation Report
(Hart Crowser, August 27, 1991) <concludes constituents of
interest in. soils are below MTCA residential cleanup levels
established pursuant to the State of Washington Model Toxics
Control Act, Chapter 70.105D RCW, and do not require remedial
action. A rlsk assessment was conducted to evaluate impacts of
groundwater contamination and the potential exposure via
inhalation of volatile organics originating from the groundwater.
Historic Contamination at this site includes offsite migration
of volatile organics through the groundwater from the nearby BPA
site to the East West Road Property due to the disposal of waste
lime sludge at the BPA site. Historic Contamination at this
site, including volatile organic compounds detected in East West
Road groundwater samples, require the use restrictions set forth
-in paragraph 2 below. The Final Investigation Report concludes
that with institutional controls the site is appropriate for in-
dustrial and commercial use. The Environmental Protection
Agency, the Department of Ecology, and the Puyallup Tribe of
Indians have concurred with the findings and conclusions of the
East West Property Site Final Investigation Report pursuant to

the  Memorandum of Agreement . A diagram of this property is
attached. '
- 2. Use of Property. Pursuant to Section 6 of the Implement- .

ing Agreement there are no restrictions on commercial ' or
-industrial use of the property related to Historic Contamination,
except that: (1) groundwater at the site shall not be used for.
drinking water purposes; (2) if required, groundwater disposal-
plan shall be prepared with regard.to potential dewatering during .
construction; (3) appropriate worker protection shall be employed
during ground . intrusive construction activities; and (4) vapor
barriers, gravel drains, venting or other appropriate measures-
shall be incorporated into design and construction of .-all
structures with permeable floors built on this site. :

2-6-99.

DATE

3 -S-92

DATE : President, Port Commission

APPROVED:

DEPARTMENT OF THE INTERIOR

DATE
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FINAL

ADDENDUM NO. 4
UPPER HYLEBOS PROPERTY

: 1. Upper Hylebos Property. The Final Investigation
Report (Landau & Assoc., May 10, 1991) concludes that the
chemical constituents of concern in and about the soils are below
residential cleanup levels established pursuant to the State of
Washington Model Toxics Control Act, Chapter 70.105D RCW and do

not require remedial action. The Final Investigation Report
concludes that the site is appropriate for commercial and
industrial uses. The Environmental Protection Agency, Ecology

and the Tribe have concurred with the findings and conclusions
of the Upper Hylebos Final Investigation Report pursuant to the
Memorandum of Agreement. A ‘diagram of the property is attached.

2. Use of Property. Pursuant to Section- 6 of the
Implementing Agreement there are no restrictions on commercial
and industrial use of the upland portion of the property related
to Historic Contamination, except that groundwater at the site
shall not be use for drinking water purposes.

3. Marine Sediments. Certain marine sediments on the

property may require remediation .pursuant -to the Commencement
Bay/Nearshore Tideflats Record of Decision ("CB/NT ROD"). The

most cost-effective approach with regard to marine sediments is
to evaluate the cleanup alternatives and remedial design of the
cleanup undertaken under the CB/NT ROD for the -Head of the
Hylebos Problem Area.

: 4. Tribal Dredging. The Port and Tribe recognize
that, 1in addition to meeting the requirements of the CB/NT ROD,
the configuration of the area to be dredged must meet the Tribe's"
development plan for the site. Such plan will be communicated.
to the Port, in writing, by January 1, 1994. The parties also

recognize that certain areas of marine sediments at the property
may need to be dredged by the Tribe for development, if sediment

dredging is not required to comply with the CB/NT.ROD. In such -

a case, the dredging will be conducted in accordance with the
' provisions of sections 4, 5, 6 and 7 of this Addendum No. 4.

5. Sediment Testing. If PSDDA standards for open
water disposal are likely to be exceeded because of the presence’
of Historic Contamination, then the Port and the Tribe shall -each

pay fifty percent (50%) of any chemical and/or blologlcal testing -

required.

6. Dredged Disposal. In the event that the presence
of Historic Contamination precludes the disposal of dredged
materials in or at an open water site, the Tribe shall contribute
toward the costs of such disposal a base amount per cubic yard -
of dredged materials. This base amount to be paid by the Tribe
shall be equal to the then prevailing cost of disposal of a cubic
yard of uncontaminated dredged materials at an open water site.
All costs assoc1ated with disposal over the base amount con-
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tributed by the Tribe shall be borne solely by the Port. The
Port's obligation under this subsection is conditioned upon the.
Tribe first taking the following two steps.

6.1 The Tribe shall in accordance with Section
8 of the Implementing Agreement effective March _ ,
1992, notify the Port in writing of the Tribe's
intention to conduct dredging activity at, on or under
the Upper Hylebos Property:; and,

6.2 The Tribe shall submit an application for an
Army Corps of Engineers Section 10/404 dredge and fill
permit to conduct dredging at, on or under the Upper
Hylebos Property. :

7. Port Funding. The Port's financial obligation
under Section 5 of this Addendum No. 4, with regard to the
dredging acceptance and disposal of contaminated materials from
the Upper Hylebos Property for disposal at an available disposal
site shall not exceed a total cost of $3.63 per square foot of
surface area to be dredged. -

8. Post—-Remediation Monitoring. - The Port will
conduct sediment monitoring of the property subsequent to the
remediation conducted as part of the Head of the Hylebos
remediation. :

9. Piling Removal. The Port will remove and replace
up to ten (10) pilings located on the Upper Hylebos Property, if
removal of such pilings is required to accommodate the dredge of -
the property as provided in this Addendum No. 4.

10. Execution. By their signatures.set forth below
the Parties agree to be bound by the terms and conditions set out
in this Addendum No. 4, which upon execution shall become a part
of and incorporated within the foregoing Implementing Agreement
between the Port of Tacoma and the Puyallup Indian Tribe.

; 7
DAT
2D2-S-92
DATE President, Port Commissicn
APPROVED: .

DEPARTMENT OF THE INTERIOR

DATE
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. : ' March 8, 1990

MEMORANDUM OF AGREEMENT

AMONG THE PUYALLUP INDIAN TRIBE, THE PORT OF TACOMA,
THE WASHINGTON DEPARTMENT OF ECOILOGY AND THE U.S. ENVIRONMENTAL
PROTECTION AGENCY REGARDING THE IMPLEMENTATION OF THE AUGUST 27,
1988 'PUYALLUP SETTLEMENT AGREEMENT'

I. PREAMBLE

The Puyallup Indian Tribe ("Tribe"), the Port of Tacoma
("Port"), the Washington State Department of Ecology ("ECology"),
.and the U.S. Environmental Protection Agency ("EPA") recognlze
that the August 27, 1988 Puyallup Land Settlement Agreement
("Settlement Agreement") provides that the Port will perform
cleanup actions on all properties to be transferred from the Port
to the Tribe in order to assure that such properties comply with
appropriate federal or state contamination law and can be used
for commercial and industrial purposes. The parcels to be
“transferred are 1dent1f1ed in the Settlement Agreement's Tech-
nical Document #1.

The Settlement Agreement has been incorporated into
federal law, the Puyallup Tribe of Indians Settlement Act of 1989
(P.L. 101-41), and state law, the Puyallup Tribal Claims Settle-
ment (Ch. 4, Laws of 1989 1st Ex. Sess.). The federal law
provides that "contamination audits and cleanup of settlement
lands shall be carried out in accordance with the Settlement
Agreement and document 1 of the Technical Documents."

The parties agree that in order to provide certainty
regarding the compliance with applicable federal and state law,
review by EPA and Ecology is appropriate prior to the cleanup
plan being developed or cleanup actions undertaken.

- The parties acknowledge that the parcels covered by the
Settlement Agreement are within the boundaries of the Commence-
ment Bay Nearshore/Tideflats Superfund site and that certain of
the parcels are within the problem areas for which a Record of
Decision was issued on September 30, 1989.

The parties recognize that the Settlement Agreement
sets forth a timetable for such cleanup and that to achieve both
the Settlement Agreement's provisions and schedule, a coordinated
effort by all parties is required. The parties recognize that it

! The Tribe, Port, State of Washingtoh, and the United States

are all parties to the Settlement Agreement.




is the intent of the Port and the Tribe to address surface
remediation first in an effort to permit the Tribe to utilize the
lands for commercial and industrial purposes at the earliest
possible date. To further this intent and to do so consistent
with the Settlement Agreement, the Comprehensive Environmental
Response, Compensation and Liability Act, as amended (42 U.S.C.
9601 et seq.), ("CERCILA"), and the National Contingency Plan (40
" C.F.R. Part 300) ("NCP"), the Tribe and the Port intend to enter
into a separate agreement entitled, "“Supplemental Agreement
Between the Port of Tacoma and the Puyallup Indian Tribe
Concerning Agreement ‘Re: Transfer and Use of Certain Settlement
Lands u

The purpose of this Memorandum of Agreement ("MOA") is
to 1mp1ement the Settlement Agreement and does not modify,
diminish, or alter the rights and entitlements of any party
thereunder. This MOA details a process and provides a mechanism
by which the partles may develop a cleanup plan that (a)
satisfies the requirements of the Settlement Agreement and (b)
serves as the basis for cleanup actions under the Settlement
Agreement.

IT. SCOPE OF AGREEMENT

The parties agree that the following roles,
responsibilities, reporting and points of contact shall govern
actions taken pursuant to this MOA. The parties further agree to
the schedule set out herein for development of Final Cleanup
Plans for each of the parcels to be transferred from the Port to
the Tribe. The parties understand that Ecology, EPA, and the
Tribe may enter into one or more separate agreement(s) for
enforcing the cleanup plans referenced below.

IIX. TERMS OF THE MOA

A. INVESTIGATION OF SITE CONDITIONS

1. The Port, after review by the Tribe,
will prepare an Environmental
Investigation Workplan for the
investigation of each of the parcels to
be transferred to the Tribe pursuant to
the Settlement Agreement. These
Workplans are attached to this
Agreement.

2. ’The Port, with the concurrence of the
Tribe, EPA and Ecology will initiate the
sampling set forth in the Workplans.

3. No later than April 16, 1990, the Port
- shall submit a Preliminary Investigation
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Report ("Preliminary Report") for each
parcel to.the Tribe, Ecology and EPA for

‘review. The Preliminary Report will

include the sampling data gathered under
the Workplans and a preliminary
evaluation of site conditions compared
to existing numerical criteria standards
and relevant cleanup objectives.

Within thirty (30) days from receipt of
the Preliminary Reports, the Tribe,
Ecology and EPA will transmit their
comments to the Port.

If no new sampling is required, the Port

'will submit a Draft Final Investigation

Report ("“Draft Report“) to the Tribe,
Ecology and EPA within 60 days from
receipt of the comments on the
Preliminary Report. The Draft Report
will include the sampling results and
will describe the cleanup objectives for
all media, based on ARARs and a health
risk assessment as appropriate to
evaluate protection of human health and
the environment. If additional sampling
is required for the Draft Report, such
additional samples shall be taken at the
earliest possible date and shall be
processed/analyzed as soon as
practicable in accordance with proper
procedure and handling, and. the Draft
Report will be submitted within thirty
(30) days after the Port's receipt of
those sampling results.

Within thirty (30) days from receipt of

the Draft Report, the Tribe, Ecology and
EPA will transmit their comments to the

Port.

The Port will submit a Final
Investigation Report (“Final Report") to -
the Tribe, Ecology and EPA within 30
days from receipt of their comments on
the Draft Report.

The parties acknowledge that timely
action is important, and thus, the time
for submittal of the Final Reports on
each parcel will be dependent upon the
information developed with regard to
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each parcel. Accordingly, the Final
Report on one or more parcels may be
completed, submitted, reviewed and .
approved prior to those on the remaining
parcels.

B. ANALYSIS OF ALTERNATIVES

1.

Within sixty (60) days after submission
of each Final Report, the Port will .
submit to the Tribe, Ecology and EPA an
Analysis of Alternatives (“Analysis"),
which shall discuss remedial
alternatives for each parcel that, based
on the Investigati'on Reports, require
reméediation. The analysis for each
parcel shall include an evaluation and
discussion of ARARs, an estimation of
clean-up costs, the ability of the
clean-up plan to attain appropriate
cleanup levels for each alternative and
any post-clean-up monitoring that may be
required. The Analysis for each parcel
shall also include a "Recommended
Alternative."

Within twenty (20) days of their receipt
of each of the Analyses, the Tribe,
Ecology and EPA shall meet to discuss
the Analyses and shall within twenty
(20) days thereafter transmit to the
Port a joint written statement stating
either that the Analysis is acceptable
and that they concur with the
Recommended Alternative for the specific
parcel or- parcels (“"Statement of
Concurrence"), or ‘a written statement
outlining the Tribe ‘and the agencies'
disagreement with the Analysis, or the
Recommended Alternative for the specific -
parcel or parcels ("Statement of Non-
concurrence").

If the Port receives a Statement of Non-
concurrence with regard to any parcel or
parcels, the Port shall request that the
parties meet as soon as practicable to
resolve the disagreement. ' Such meeting
of the parties shall take place within
twenty (20) days of the date that the
Statement of Non-concurrence was issued
to the Port. After resolution, the
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agencies will transmit a joint Statement
of Concurrence.

The parties acknowledge that timely
action is important, and thus, the time
for submittal of the Analysis on each
parcel will be dependent upon the
information relevant to each parcel.
Thus, the Analysis on one or more
parcels may be completed, submitted, _
reviewed and approved prior to those on
the remaining parcels. '

C. CLEANUP PLAN

1.

.

Within ninety (90)'days of receipt of
the Statement of Concurrence for a

‘parcel, the Port shall submit to the

Tribe, Ecology and EPA, a Final Cleanup
Plan for such parcel, which incorporates
the Recommended Alternative, as modified
pursuant to paragraph III.B.3, and a’
proposed schedule for implementation of
said cleanup plans. The proposed

'schedule shall be subject to review and

concurrence by the Tribe, Ecology and
EPA.

The parties acknowledge that timely
action is important, and thus, the time
for submittal of the Final Cleanup Plan
for each parcel will be dependent upon
information relevant to each parcel.
Thus, the Final Cleanup Plan for one or
more parcels may be completed,
submitted, reviewed and approved prior
to those on the remaining parcels.

D. CLEANUP

1.

Within twenty (20) days of their receipt
of each of the Final Cleanup Plans, EPA
shall meet with the Tribe and Ecology to
discuss each such Final Cleanup Plans -
and within twenty (20) days thereafter
shall issue one or more adiiinistrative
orders pursuant to CERCLA. Such orders
shall provide for implementation of the
Final Cleanup Plan for each parcel,
along with a schedule for completion.
Subject to paragraph III.D.2. below, the

provisions of the orders shall be
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Iv.

E.

implemented in accordance with CERCLA
and consistent with the NCP. '

Full and timely compliance with each and
every enforcement order issued by EPA
pursuant to paragraph III.D.1l. is
contemplated by the parties to this MoOA.
To achieve this goal, the Port and the
Tribe agree not to appeal or challenge
the Final Cleanup Plan for any parcel or
parcels after review and concurrence by
the Tribe, Ecology and EPA, pursuant to
paragraph III.C.2.

TARGET DATES e

1.

The parties acknowledge that the dates
set forth in this MOA are target dates
which all the parties will use their
best efforts to meet. Additionally, the
parties recognize that there are factors
beyond their reasonable control that may
cause these time periods to be shorter
or longer than anticipated, including,
but not limited to, unanticipated
additional sampling, laboratory analysis
delays and dispute resolution. The
parties understand that even with their

‘best good faith efforts to comply with

the time frames set forth herein, one or
more of the time frames may be exceeded.
It is the parties' intent that so long
as the actions of each party are in good
faith, a party's failure to meet the
time periods set forth in the MOA will
not invalidate the other provisions of
this MOA.

MECHANTISM TO IMPLEMENT THE AGREEMENT

A.

PRINCIPAL'S CONTACT

1.

For the Port: Leslie Sacha, Director of
Environmental Affairs.

For the Tribe: Bill Sullivan, Director
of Environmental Prograns.

For EPA: ' Mike Stoner, Superfund Site
Manager. -




4. For Ecology: Mike Wilson, Section
Supervisor.

B. JOINT ENFORCEMENT

1. The Tribe, EPA and Ecology intend to
- execute a separate interagency agreement

regarding the coordination and coopera-
tive enforcement of this MOA. This
interagency agreement will set forth
lead agency responsibilities for various
tasks. The parties acknowledge that
implementation of this MOA and the
activities thereunder are undertaken
pursuant to the CERCLA. These activ-
ities are being conducted pursuant to
federal law because the land is being
transferred to the United States pur-:
suant to federal . statute and the fed-
eral act may facilitate a more expedi-
tious cleanup by requiring substantive,
but not procedural compliance with
federal, state and tribal permits. The
parties further agree that cooperative
enforcement of this MOA should compli-
ment current oversight and enforcement
roles as defined in the Record of
Decision for the Commencement Bay
Nearshore/Tideflats Superfund site,
i.e., upland source control by Ecology
and marine sediment remediation by EPA.

C. FUNDING OF REVIEW

The Port agrees to fund a special Project
Environmental Site Manager ("Site Manager") under an Intergovern-
mental Position Act Agreement with EPA to facilitate implementa-
tion of the Settlement Agreement and this MOA. The Site Manager
will report to the EPA Superfund Site Management Section and
regularly consult with the Director of Environmental Programs for
the Tribe and also will participate as part of the Ecology
Commencement Bay Urban Bay Action Team.

V. EFFECTIVE DATE

A. .The effective date for this MOA is the date’
on whlch the s1gnatures of all partles have been obtained.

THE PARTIES have executed this MOA on the date as
indicated. '
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